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Established in 1961, NACUA now serves eight hundred institutions and the nearly 2,500 
attorneys who represent them. 

NACUA’s programs are designed to fulfill the overall needs of the institutions for assistance 
in understanding and coping with developments in higher education law. NACUA works 
through attorney representatives of member institutions to facilitate the exchange of legal 
information among institutions of postsecondary education. These attorneys are the central 
point of NACUA’s focus for service and activities because they are most closely concerned 
with day-to-day legal matters. 

NACUA maintains an office in Washington, D.C., which collects, reviews and disseminates 
information relating to all aspects of law concerning postsecondary education, including 
governmental developments having significant legal implications. 

In addition to providing direct assistance to member attorneys (whether house counsel, 
attorneys in private practice, or attorneys general), NACUA also works closely with other 
higher education associations to provide general! legal information and assistance. 

When situations arise of immediate interest to university attorneys, NACUA alerts primary 


representatives, outlining new developments and suggesting courses of action which should 
be considered. 
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INTRODUCTION TO THE ISSUE 


NOTES FROM THE EDITORS 


Volume 8 of the Journal of College and University Law begins 
our publication as a joint effort of the National Association of 
College and University Attorneys and West Virginia University, 
and this issue testifies to the close working relationship which 
NACUA and WVU already have developed. The expanding scope 
and depth of the Journal which volume 7 began are clearly repre- 
sented in what is planned for Volume 8. Under direction of a 
combined NACUA/WVU Editorial Board, we look forward both to 
increased participation by NACUA authors and to enthusiastic 
contributions from the faculty and students of WVU’s College of 
Law and School of Education. 


Jeffrey H. Orleans R. Claire Guthrie 
The University of North Carolina American Council on 
Education 


On behalf of West Virginia University and its College of Law 
we welcome the opportunity to become the institutional home of 
the Journal of College and University Law. It is almost natural that 
we take on this task at this time. The West Virginia University Law 
Review is the fourth oldest in the country. It has a set a high 
standard for excellence and one which we hope to emulate with 
publication of the Journal. Without doubt the Journal will bring 
prestige and recognition to the Law School. It will provide additional 
writing and research opportunities for faculty and students, and 
allow us, as a law school, to do what we do best. West Virginia 
University is an institution of growing excellence. As the compre- 
hensive land-grant university in West Virgnia, West Virginia Uni- 
versity has made significant contributions to the state and region. 
As one of the leaders in coal and energy research West Virginia 
University is now assuming a major role in the future of our 
country. The Law School has been a integral part of the institution 
for 103 years. With a long history of excellence the Law School and 
the University will be a place where the Journal will be able to grow 
and flourish. The Journal will be also able to draw on the rich 
resources of the University community, particularly those found in 
the outstanding College of Human Resources and Education. 

As the new Editor we will be adopting many of the practices of 
past editors and implementing some new ones. We intend to use 
the basic law review concept of having article length pieces as the 
principal element. We plan to make an active effort to include more 





articles which take an analytical approach to issues of higher 
education law, as well as continuing to include articles of a more 
practical nature. Our philosophy is that a balance of the theoretical 
and the practical is important for a publication of this type. To that 
end, we will increase solicitation of authors from the academic 
setting, such as law frofessors, and continue to encourage and 
solicit articles from the members of NACUA and practicing attor- 
neys and others whose professions require them to deal with legal 
questions in higher education. 

We intend to continue the DOCUMENTS FROM COUNSEL 
section and occasionally will tie together articles or shorter pieces 
on topics which are discussed in consent decrees or other docu- 
ments from related legal proceedings. We hope not only to tie 
DOCUMENTS OF COUNSEL materials to related articles, but also 
to include several pieces on related issues within the same Issue of 
the Journal. For example, Issue 2 will have two or three pieces 
relating to sex discrimination, and Issue 3 will focus on athletic 
programs in higher education. 

On occasion we will include special sections on LEGISLATIVE 
DEVELOPMENTS, HISTORICAL PERSPECTIVES, or other spe- 
cial focus. This issue, for example, includes an overview of the new 
patent legislation affecting universities and colleges. 

We will retain the COMMENTARY section for inclusion of 
short essays and comments. A new feature to be implemented in 
future issues will be the STUDENT NOTES and STUDENT COM- 


MENTS. As in other law school published journals, this will provide 
the opportunity to examine current developments and cases in a 
format less detailed than a full length article. 

We welcome and encourage the comments, recommendations 
and contributions of our readers, and look forward to providing you 
with a valuable and interesting publication. 


E. Gordon Gee, Dean Laura F. Rothstein 
West Virginia University Associate Professor of Law 
College of Law West Virginia University 





INTRODUCTION TO THE ARTICLE 


BY PHILLIP M. GRIER, EXECUTIVE DIRECTOR, NACUA 


In November of 1979, Dr. Joseph P. O’Neill of the Conference 
of Small Private Colleges in Princeton, New Jersey, invited repre- 
sentatives of NACUA and other associations to attend a meeting on 
Legal Problems in College Closings. Because studies have indicated 
that more than 140 private colleges closed or merged between 1970 
and 1980, we felt the meeting would address significant issues and 
were happy to take pari. As a result of discussions that day, the 
Conference requested support from the Ford Foundation to produce 
a handbook on college closings and mergers. NACUA applied for a 
supplementary grant to produce a chapter for the proposed hand- 
book which would deal with bankruptcy as an alternative to closing 
or merger. 

The Ford Foundation approved both requests in early 1980, and 
work on the text was begun immediately. Frank J. Vecchione was 
invited to write the basic piece on bankruptcy since he had been 
counsel in one of the few college reorganizations in bankruptcy 
which have occurred to date. Additional comments on his piece 
were provided by two other members of the bar having substantial 
knowledge of bankruptcy law, Ralph C. McCullough II, and Robert 
Watson Foster. We were especially pleased- that Dean Foster was 
willing to provide commentary since he is a member of the Advisory 
Committee on Bankruptcy of the Judicial Conference of the United 
States. 

The Cénference of Small Private Colleges has now published 
its handbook.* With the following article, which expands the text 
to include more legal citations as well as the commentary from 
McCullough and Foster, NACUA hopes to aid in giving the piece a 
very wide distribution. 

Indications are that many more small private colleges may be 
faced with a need to consider merger, bankruptcy, or closure in the 
1980s; we hope this article will be of use to attorneys and adminis- 
trators in determining what course of action seems best for troubled 
times. 





* Colleges and Corporate Change: Merger, Bankruptcy, and Closure, Joseph P. O'Neill and 
Samuel Barnett; Conference University Press 1980, Princeton, New Jersey 08540. Copies of 
the publication may be purchased through NACUA for $10.50 plus postage. 








CHAPTER 11 OF THE BANKRUPTUY 
CODE AS AN ALTERNATIVE TO 
CLOSING OR MERGER 


FRANK J. VECCHIONE* 


Many of America’s smaller private educational institutions are 
facing financial difficulties of sufficient magnitude to warrant con- 
sideration of merger with other schools or closing altogether. No 
such deliberations would be complete without consideration of 
Chapter 11 of the Bankruptcy Code as an alternative course of 
action. 

However, before college administrators and trustees can weigh 
the Chapter 11 option as an effective tool, they must understand 
how it might work and what it can do. They must also dispel any 
emotional resistance to the filing of a bankruptcy proceeding. 

The purpose of this article is to discuss the positive things 
Chapter 11 can accomplish and circumstances under which they 
might succeed and to help overcome the feeling that Chapter 11 
may be fine for others, but not for the respectable institution of 
higher education. (See Reviewers’ Comment 1).** 

Historically, bankruptcy has been treated like a criminal act. 
The present United States bankruptcy law finds its origins in the 
English bankruptcy law. In its early developmental stages bank- 
ruptcy was treated in a quasi-criminal manner with the bankrupt 
individual being referred to as “the offender.” 

It was not until the Bankruptcy Act of 1898 that the United 
States adopted a modern and cohesive bankruptcy statute. The next 
major enactment, introduced by Congressman Walter Chandler in 
1938, greatly enhanced and amended the Act of 1898 and became 
known as the “Chandler Act.”’ The Chandler Act added Chapters 
X, XI, XII, and XIII to the existing Bankruptcy Act. It was more 
rehabilitative than punitive and has done more to remove the onus 
of bankruptcy than any other development. Passed by Congress in 
the twilight of the Great Depression, it provided a mechanism for a 
viable business which had incurred large debts during a period of 
difficulties to remain in business. Court protection was provided 





* B.A., 1957, Syracuse University; J.D., 1964, Seton Hall Law School, 1964; Partner, Crummy, 
Del Deo, Dolan & Purcell, Newark, N. J.; Part-time faculty member at Seton Hall Law School. 
** The Reviewers’ comments referred to in the text are printed at pages 15-19 of this issue. 
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while the business negotiated with its creditors for the satisfaction 
of that debt. 

The Bankruptcy Reform Act of 1978,’ which went into effect 
on October 1, 1979, is now being referred to as the “Bankruptcy 
Code.” This Bankruptcy Code combines into Chapter 11 what was 
formerly found in Chapters X, XI, and XII of the Bankruptcy Act 
and attempts to improve the operation of the bankruptcy laws.” 
Clearly, these bankruptcy laws have evolved to a point today where 
the main objectives are (1) to assure equal treatment among credi- 
tors, (2) to grant a release (or discharge) to the honest debtor from 
its obligation to pay its debts in full, and (3) to give such honest 
debtor a fresh start and a new financial life. (See Reviewers’ 
Comment 2). 

In many ways a financial crisis for a business is comparable to 
a heart attack for an individual. The flow of money in business 
works much like the flow of blood to the essential parts of the body. 
When blood is flowing evenly, there is no problem; however, when 
the flow is interrupted or impeded, a heart attack may result. Heart 
attacks might be caused or contributed to by excesses, such as 
obesity or smoking, or they may occur as a result of an inherent 
weakness in the system. If the attack is too serious, the body will 
not survive. In many cases, however, the attack acts as a warning 
and the person becomes more attentive to his health, adopts prudent 
habits, and lives a better and longer life. 

In the same manner a business can suffer one or many financial 
heart attacks as a result of excesses, such as expenses out of line 
with income; poor management; insufficient capital; or unforeseen 
events, such as the huge increases in energy costs. In many cases 
the business cannot survive, and it will pass away via liquidation. 
If, on the other hand, underlying these problems there is still a 
sound vitality in the corporate body and a continuing demand for 
its products which can be produced efficiently and profitably now 
that the problems have been identified, then survival and a healthy 
future are achievable, given sufficient time to effect the cure. 

When other methods will not work, Chapter 11 is the tool often 
utilized by commercial businesses to gain that needed time to 
regroup and reorganize. Although seldom used by eleemosynary 
institutions, such as schools, churches and hospitals, Chapter 11 is 
definitely available to them.’ 





"Bankruptcy Reform Act of 1978, Pub. L. No. 95-598, 92 Stat. 2549. 

* The substantive provisions of the Bankruptcy Reform Act will be found in Title 11 of 
the United States Code Annotated. 

’ While eleemosynary corporations are entitled to file voluntarily in bankruptcy, 
involuntary petitions may not be filed against them. In Re Michigan Sanitarium & Benevolent 
Ass’n., 20 F. Supp. 979 (E.D. Mich 1937), appeal dismissed sub nom., North Am. Life Ins. Co. 
of Chicago v. Michigan Sanitarium & Benevolent Ass'n, 96 F.2d 1019 (6th Cir. 1938). This has 
been carried through into the Bankruptcy Code. 11 U.S.C. § 303(a) (1976). 
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What Chapter 11 Can Do* 
The Automatic Stay 


During the period of crises or reversal the business (or ‘“‘debtor’’) 
will fall behind in the timely payment of its debts. Often some 
creditors will not wait for the debtor to pay those debts as cash 
flow improves. The individual creditors have the right to sue for 
payment, or any three of them acting together may file an invol- 
untary petition in bankruptcy against the debtor. (See Reviewers’ 
Comment 3). By filing a voluntary Chapter 11 petition, the debtor 
obtains an automatic stay or injunction against all creditors, who 
thereafter may not start or continue any suits against the debtor 
nor may they make any further collection efforts without first 
petitioning the bankruptcy court for relief from the stay.” Usually, 
the court will not grant that relief until the debtor has had sufficient 
time to work out its problems and to offer a reasonable payment 
plan to all creditors. 

The automatic stay is the single most important element of the 
Bankruptcy Code. In many cases, all the debtor requires is the time 
to concentrate on present operations and not be forced to pay the 
pre-Chapter 11 debts for several months, until the plan of reorga- 
nization is ready for proposal. (See Reviewers’ Comment 4). 


Continuation of Operations 


The business of the debtor may continue to operate® under 
court supervision either by the debtor itself (referred to as a “debtor 
in possession” or “DIP’”’) or by a trustee appointed by the court. (See 
Reviewers’ Comment 5). But the filing of a Chapter 11 petition 
brings on many changes. While the debtor need not pay its pre- 
Chapter 11 debts, it must pay its current obligations, thus, in a 
sense, creating an entirely new entity. Separate books must be kept 
for the Chapter 11 period, and a creditors’ committee will be formed’ 





* The Bankruptcy Code is made up of eight odd numbered chapters as follows: 

Chapter 1. Genera! Provisions, Definitions and Rules of Construction. 

Chapter 3. Case Administration. 

Chapter 5. Creditors, the Debtor and the Estate. 

Chapter 7. Liquidation. 

Chapter 9. Adjustment of Debts of a Municipality. 

Chapter 11. Reorganization. 

Chapter 13. Adjustment of the Debts of an Individual with Regular Income. 

Chapter15. United States Trustee. 

° 11 U.S.C.A. § 362 (1979). The automatic stay does not apply to certain actions, such as 
criminal actions or proceedings by a governmental unit to enforce its police powers. 11 
U.S.C.A. § 362(b) (1979). 


°41 U.S.C.A. § 1108 (1979). 
741 U.S.C.A. § 1102 (1979). 
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plan with the debtor. The committee has the right to apply to the 
court for appointment of independent accountants, appraisers, or 
other professional persons to help it assess the value of the business 
and determine whether it should continue to operate.* 

If the business continues to lose money steadily, the creditors 
usually will ask the court to terminate operations. If the business is 
operating at a break even point or if slight losses are incurred with 
operations improving, the court will allow the debtor to operate 
indefinitely, provided it keeps moving forward in the formulation 
of its plan for payment to creditors. (See Reviewers’ Comment 6). 

A trustee may be appointed by the court to assume operation 
of the business on application of any party in interest.” The court 
will appoint a trustee if there is cause, including fraud, dishonesty, 
incompetence, or gross mismanagement. This trustee may continue 
operations and control the employment of any personnel. 


Financing The Chapter 11 Case 


The initial stages of a Chapter 11 case are traumatic, not only 
for the debtor but also for the creditors. Creditors will be shocked 
and upset because they are prevented from collecting their previous 
debts. As a result, they will be extremely reluctant to extend new 


credit during the Chapter 11. A debtor must anticipate this prior to 
filing so alternatives can be developed. 

Outside financing may not always be required because the 
relief from paying old debts may allow a debtor to carry its new 
obligations on a C.O.D. basis. Moreover, after a brief period it is not 
unusual for creditor confidence to be restored and for the debtor to 
obtain credit during Chapter 11 on some modified basis. The Bank- 
ruptcy Code encourages creditors to extend credit by according 
them a high priority in the event the Chapter 11 fails.’° (See Review- 
ers’ Comment 7). 

Financing may also be arranged with a bank or other lender." 
(See Reviewers’ Comment 8). Although financing with a lender who 
has previously financed the debtor is easier, it is not unusual to 
obtain financing from a new lender who is familiar with Chapter 11 
law. In either event, the lender will want its financing to be secured 
by adequate collateral. Therefore, if the debtor has substantial 
assets and no prior liens or only minor liens against it, some type of 
financing will usually be possible. 





*41 U.S.C.A. § 1103(a) (1979). 

°41 U.S.C.A. § 1104(a) (1979). A corporation may qualify to act as trustee. 11 U.S.C.A. 
§ 321(a)(2) (1979). 

41 U.S.C.A. §§ 503(b), 507 (1979). 

'' 41 U.S.C.A. § 364 (1979), allows a debtor-in-possession or trustee to obtain credit on 
an unsecured basis with a high priority, or on a secured basis with a super priority. 
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Executory Contracts 


An executory contract is a contract tying the parties to contin- 
uing obligations currently and for a certain period of time in the 
future. Executory contracts may include employment contracts, 
collective bargaining agreements, real estate leases, and equipment 
rentals. The Bankruptcy Code allows a debtor to reject (terminate) 
any executory contract or unexpired lease which may be onerous 
to the debtor.” (See Reviewers’ Comment 9). If such a contract or 
lease is rejected, the other party may be able to claim damages, 
which are limited by the Code and may be handled as part of the 
overall plan of payment. 

On the other hand, a debtor may have defaulted under such a 
contract or lease and would like to reinstate it. The Code allows a 
debtor to cure such defaults and reaffirm such contracts or leases.” 
(See Reviewers’ Comment 10). Any provision terminating a contract 
or lease in the event bankruptcy or Chapter 11 is filed (an ‘ipso 
facto” clause) is null and unenforceable.” 


The Chapter 11 Plan 


Unless a trustee is appointed, the debtor has an exclusive 
period of 120 days to file a plan of reorganization and an additional 
60 days to obtain acceptances of the plan." If no plan is filed within 
that period of time or if a trustee has been appointed, then any third 
party may also file a plan. (See Reviewers’ Comment 11). 

If all the debtor needs is a period of time to work out certain 
problems or sell off certain assets, it is possible the debtor will pay 
all pre-Chapter 11 accrued debt and that will be the end of it. More 
often, however, the debtor will offer a plan which will include a 
composition of debt, an extension of debt, or both. In a composition 
the creditors agree to accept a reduced percentage of their debts, 
usually paid by cash in a lump sum. An extension involves payment 
over a period of time after the debtor emerges from Chapter 11. 
Thus, for example, the debtor might propose as its plan to pay 
unsecured creditors 40% of their debts in cash when the plan is 
confirmed (composition); or 20% per year for five years (extension); 
or 20% in cash and 30% payable over three years (combination). 
(See Reviewers’ Comment 12). 

The payment plan to be presented to creditors is negotiated 





"11 U.S.C.A. § 365 (1979). 


"11 U.S.C.A. § 365(b)(1) (1979), See Queens Blvd. Wine & Liquor Corp. v. Blum, 503 
F.2d 202 (2d Cir. 1974). 

‘441 U.S.C.A. § 365(e)(1) (1979). 

'° 11 U.S.C.A. § 1121 (1979). 
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between the debtor and the creditors’ committee.’® Both sides arrive 
at estimates of the amount (or percentage) creditors would receive 
if the Chapter 11 failed and all assets were liquidated. Of course, 
creditors will vote to accept the plan only if they will receive a 
greater percentage under the plan than they would receive through 
liquidation. If both sides agree that liquidation would yield 25% 
payment to creditors, it is fair to offer, for example, 40% in cash or 
50% payable over three years. 

Any plan filed must designate classes of creditors, specify any 
class that is not impaired under the plan, and specify the treatment 
of claims that are impaired (receiving less than owed them) under 
the plan.’’ The plan may be a liquidation plan, meaning the business 
is actually not being reorganized but that its assets are being 
liquidated under Chapter 11 rather than transferring the case to 
Chapter 7 for liquidation.’* Creditors are not required to file a proof 
of claim unless the debt is listed in the schedules as disputed.” 

Once agreement has been reached between the debtor and the 
committee, the debtor will draft the plan setting forth the proposal 
for payment to creditors and file it with the court together with a 
disclosure statement.” The disclosure statement should contain 


sufficient information regarding the debtor’s affairs and finances 
so the creditors can make an informed judgment about the plan. 


Thereafter, a disclosure hearing will be held in court. When the 
court is satisfied that the disclosure statement contains adequate 
information, acceptance of the plan may be solicited. 

The debtor then mails each creditor a copy of the plan, a copy 
of the disclosure statement, and a ballot so each creditor may vote 
to accept or reject the plan.”’ The court may not confirm the plan 
unless and until the creditors have voted to accept the plan by a 
simple majority of creditors and by a two-thirds majority in overall 
dollar amount.” 

As part of a plan, a secured creditor can be “crammed down.” 
If the value of the collateral is less than the amount of the secured 
claim, the debtor can prove the true value of the collateral and can 
pay (or propose to pay) the secured creditor that amount and have 








'© The chapter 11 court may either continue a pre-petition committee of creditors or it 
may appoint a committee by selecting the seven largest unsecured creditors willing to serve 
on the committee. 11 U.S.C.A. § 1102(c) (1979). 

"11 U.S.C.A. § 1123 (1979). 

Idk 

"11 U.S.C.A. § 1111 (1979). 

™ 11 U:S.C-A. $1125 (1979). 

*! At the same time the creditors committee mails to each creditor the committee's 
recommendations as to the plan and the committee also collects and files with the court 
acceptances of the plan. 11 U.S.C.A. § 1103(c) (1979). 

2-11 U.S.C.A. § 1126 (1979). 

3-41 U.S.C.A. § 1129(b)(2) (1979). 
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the balance of the claim treated as an unsecured claim to be paid in 
the same manner as other unsecured creditors. Thus, a mortgage 
for $100,000 on property worth $50,000 may continue as a mortgage 
for $50,000 with the difference of $50,000 to be paid and disposed of 
in the same manner as the other unsecured claims. (See Reviewers’ 
Comment 13). 

Once the impaired classes vote to accept the plan, the court 
will hold a hearing to confirm the plan.” The plan will be confirmed 
only after the court is persuaded that the provisions of Chapter 11 
have been satisfied, the plan has been offered in good faith, it is fair 
and equitable to creditors, and after making plan payments the 
debtor has a good chance to survive and succeed in business.” 

After the court has confirmed the plan, the debtor is revested 
with its assets and continues in business without the further pro- 
tection or intervention of the court. Provided the plan payments are 
made as proposed in the plan, the debtor is discharged from the 
balance of any debt that existed on the date the Chapter 11 petition 
was filed.”* (See Reviewers’ Comment 14). 


Chapter 11 and the College 


Having discussed some of the basic features of Chapter 11, it is 
well now to consider where it might work in the case of a college 
and what a college should anticipate after a decision is made to file 
under Chapter 11. At the outset it must be recognized that this is a 
general discussion and that each institution is sufficiently different 
from others to produce many exceptions. 


Review of Finances, Assets, and Mission 


Insolvency is easy to dissect: too much in expenses and not 
enough income. (See Reviewers’ Comment 15). Management must 
be honest with itself in isolating the problem. If the college is 
overloaded on the expense side, it can solve its problems by making 
those tough decisions to cut the overhead or sell nonproductive 
assets which contribute to that overhead. When the problem exists 
on the expense side, the earlier the situation is recognized and 
attended to the greater are the chances of preserving assets and 
surviving. 

The greater problem lies when the crisis is on the income side. 
Where the college is suffering a reduced income because of a 
declining enrollment, the alternatives are to cut expenses and con- 
tract into a self-sustaining smaller institution, or to consider inno- 
vative programs to increase enrollment and income. The latter may 





411 U.S.C.A. § 1128 (1979). 
*° 11 U.S.C.A. § 1129(a) and (b) (1979). 
611 U.S.C.A. § 1141(d) (1979). 
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very well change the personality of a college, and before doing so 
the college must review its mission statement to decide whether 
such changes are desirable. 

As the traditional student population continues to decline, 
colleges may have to consider new and alternative areas and mar- 
kets. An examination of supply and demand might suggest that the 
institution should be closed. Bankruptcy is one way to eliminate 
those institutions which are inefficient or for which there is no 
further demand. However, before arriving at a conclusion the insti- 
tution must search its conscience, consider its own integrity, and 
determine whether or not it might survive in other nontraditional 
areas. 

The institution must make the maximum use of its physical 
plant and many colleges have begun to do so by starting night 
programs or by leasing their facilities for specialized programs. 
Some have even developed programs for new occupations, such as 
paramedics and paralegals and programs to meet the needs of the 
surrounding business community are offered on weekends or during 
vacation periods. 


Real Estate and Mortgages 


An appraisal should be made of all real estate owned or leased 
by the college. The value of this real estate must be measured 
against the balance due on any outstanding mortgages or any other 
liens on that property. It is prudent to consider selling any superflu- 
ous real estate in order to provide the necessary working capital or 
the means with which to fund a plan in Capter 11, especially if the 
investment of the college in its real estate is not producing enough 
of a return to justify retention. If the institution is leasing property 
which is no longer necessary, any such lease may similarly be 
rejected in Chapter 11.”’ 

Mortgages can also be restructured to improve cash flow. Often, 
this can be done with the consent of the mortgagee. In a Chapter 11 
context, this can even be done without the consent of the mortgagee 
under the “cram down” provisions.” The equity in real estate might 
also be useful in obtaining necessary financing, as the Bankruptcy 
Code contains certain provisions which would allow the court to 
restructure secured debt to facilitate such borrowing.” 


Federal-State Programs 


Many colleges have direct loans outstanding from either federal 
or state agencies connected with higher education. For example, the 





2? The unsecured claim of a landlord resulting from rejection of a lease is more or less 
limited to one year’s rent. 11 U.S.C.A. § 502(b)(7) (1979). 

8 41 U.S.C.A. § 1129(b)(2) (1979). 

*° 11 U.S.C.A. § 364(d) (1979). 
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Department of Housing and Urban Development or Health Educa- 
tion and Welfare may have made a loan to build a particular 
building and that agency may have received a mortgage on the 
building. 

The institution should meet with those relevant agencies as 
early as possible, either before filing or shortly thereafter. It is very 
likely that a federal or state agency will allow a moratorium on 
current payments if they can be convinced that this will lead to a 
long range solution. This will require the preparation of cash flow 
projections upon which the agency can make a concrete decision. 

When dealing with the representatives of federal agencies, it is 
preferable to meet with them on campus, especially after the filing 
of a Chapter 11, so that they might see that all activities are 
continuing and that operations are normal. It should be emphasized 
to the representatives of these agencies that the loan was given in 
the first place to assist the institution and at the present time a 
moratorium or a modification of payments would be the best 
assistance they can give. (See Reviewers’ Comment 16). 

Pending applications for government grants or loans should be 
considered with attention given to whether they should be can- 
celled. If these applications are to be pursued, it is important to 
demonstrate that the Chapter 11 proceedings will not affect the 
institution’s ability to perform under the program’s specifications. 
It is possible to seek the approval of the court through a hearing 
and to obtain a court order that any unexpended funds will be 
returned to the government agency in the event of liquidation of 
the institution. Any contracts entered into based on such grants 
should similarly contain a provision that if the program is termi- 
nated, the contractor will have no claim for damages against the 
institution or against the government agency. 


Public Relations 


Public Relations is always important to a college, but it beccmes 
even more important when a Chapter 11 petition is contemplated 
or has been filed. The college administration should consider meet- 
ing with the officials of the municipality in which the college is 
located, with certain state officials, and, of course, with federal 
officials representing agencies with whom it has continuing rela- 
tionships. Where possible, this should occur before the filing of a 
petition. The college should also consider advising key creditors, 
such as banks and mortgagees, before filing. (See Reviewers’ Com- 
ment 17). Press releases should be carefully prepared to lessen the 
impact of the initial announcement. 


Fund Raising 


The importance of fund raising cannot be overemphasized. !t 
is difficult enough in normal times without the complications of 
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Chapter 11. While many donors are willing to give to an ongoing 
institution, there will be a reluctance to give simply to pay the debts 
of a financially distressed college. 

The institution must maintain the integrity of any restrictions 
placed upon gifts. For instance, an endowment fund (the principal 
thereof) may not be invaded to pay operating costs. Bequests from 
estates may be restricted for particular purposes, and there is 
nothing in bankruptcy law which would allow deviations from 
these restrictions. If the institution is to be liquidated, it may have 
to seek instructions from the court regarding the disposition of 
those funds.” 

Of course, during Chapter 11, any doubts as to what the college 
can or cannot do with its contributed funds can be resolved by the 
court at a hearing after notice to all parties in interest. All personnel 
who are involved in fund raising should meet with the institution’s 
counsel to understand the workings of Chapter 11 and any disclo- 
sure requirements the college might have in the fund raising effort. 


Civil Rights Suits 


Businesses and colleges have been faced in recent years with 
many complaints filed under Title VII of the Civil Rights Act of 
1964.*' This Act would be applicable if the defendant is an employer 
engaged in interstate commerce and employs at least twenty-five 


persons. The states have similar laws to supplement the federal 
statutes. 

Many colleges have seen an increase in the filing of age dis- 
crimination or sex discrimination suits. These are more frequent in 
a period of retrenchment, which is very likely to occur at a time of 
financial distress. The automatic stay provisions applicable to Chap- 
ter 11 are broad enough to include such civil rights actions.” The 
Bankruptcy Court will enjoin the outside court or agency from 
proceeding further with the matter. Thereafter, the Bankruptcy 
Court can itself conduct a hearing to determine the validity of the 
claim and the amount of any damages. (See Reviewers’ Comment 
18). Having the Bankruptcy Court hear these cases avoids having 
the college attorney appear in several courts and brings before one 





The bankruptcy courts now have an expanded and pervasive jurisdiction. The 
bankruptcy courts have exclusive jurisdiction of all property of the debtor, and they have 
original but not exclusive jurisdiction of all civil proceedings arising under Title 11, or arising 
in or related to cases under Title 11. 28 U.S.C. § 1471. This new jurisdiction eliminates the 
necessity of distinguishing between summary and plenary proceedings. See e.g., Thompson 
v. Magnolia Petroleum Co., 309 U.S. 478 (1940). 

3! 42 U.S.C. § 2000(e) et. seq. and 42 U.S.C. § 1981 (1976). 

241 U.S.C.A. § 362 (1979). Excented from the stay are actions or proceedings by a 
governmental unit to enforce its police or regulatory powers. 11 U.S.C.A. § 362(b)(4) (1979). 
It would appear that private actions for money damages are stayed while governmental 
actions to enjoin illegal practices may not be stayed. 
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judge al! of the problems faced by the college in its attempt to 
reorganize. 


Continuing Operations 


Unlike a business operation, it is difficult, if not impossible, to 
terminate a college’s operation at any given point in time. Once the 
doors open for the start of a school year, they should not be closed 
until the school year is completed. 

In many Cases, the students have paid tuition for the entire year 
and if the operation is terminated, the tuition cannot be refunded 
because the funds are not kept in trust and are simply not there to 
refund. Before commencing a new semester or a new school year, 
the institution should make certain that the funds are available uo 
complete the entire semester or the entire school year. (See Review- 
ers’ Comment 19). 

If a Chapter 11 petition is filed, an early hearing should be held 
so that the court and any interested parties can be immediately 
advised of the continued operations and what is involved. This is 
especially important if the college is operating at a loss. It may be 
that the creditors will agree to allow minor losses to continue if the 
probability of a payment plan being offered would place them in a 
better position. At such a hearing, the court must also determine 
whether to allow the college to complete the current school year 
and whether to allow the college to start a new school year. (See 
Reviewers’ Comment 20). 

The college should be well prepared in advance. A hearing of 
this type should include testimony from its president, its chief 
financial officer, and a member of its Board of Trustees. It should 
be prepared to demonstrate support from all segments of the college 
community, as well as from local community, business, and political 
leaders and to demonstrate the desire and need for preserving this 
institution. It is important that any testimony given and any finan- 
cial projections made be accurate so that at subsequent hearings 
the credibility of the witnesses will not be impaired. (See Reviewers’ 
Comment 21). 


Student Retention 


A great deal of time should be devoted to preserving the current 
student body. The students must be assured that regardless of what 
happens, their degrees, their rights of transfer to other colleges and 
their financial aid, if any, will be protected. Full disclosure of facts 
must be made if student support is solicited. 

It is advisable to hold open meetings for a frank discussion of 
all issues and to invite the presidents of nearby colleges to reassure 
the students of their ability to transfer elsewhere (however, not to 
recruit them at the present time). State officials might attend such 
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meetings to assure the students that their financial aid will ‘travel’ 
to other institutions. Once secure in the knowledge that the present 
crisis is not personally fatal to them, the students can and should 
be mobilized into a “Save The College Committee.” 


Accreditation 


If a Chapter 11 petition is filed and although resources are 
strained, all forces must be mobilized to present the most favorable 
picture possible to the evaluation committee in order to assure the 
continued accreditation of the institution. One or more of the 
representatives of the institution should be totally familiar with the 
Chapter 11 proceedings. That person, or committee, should be in a 
position to explain to the evaluating committee how Chapter 11 
works, the progress of the college under it, and how the college 
proposes to successfully complete the process. 

It is possible to portray the Chapter 11 proceedings in a positive 
light. For instance, one can emphasize that it has forced the insti- 
tution to face its problems, and that after coming out of Chapter 11 
the college will have a clean balance sheet and a better grasp on its 
financial future. It would be advisable to include in a report to the 
evaluating team, a post-Chapter 11 financial profile, and to present 
a pro forma balance sheet and a projected operating statement. It is 
also beneficial to have an informal meeting (such as a luncheon) 
with the evaluating team and Chapter 11 counsel so that all ques- 
tions and concerns of the evaluating team may be fully answered. 


Collective Bargaining Agreements 


Collective bargaining agreements with the faculty members 
have been the subject of the famous, or infamous, Yeshiva decision 
of the United States Supreme Court.** No doubt, every college has 
examined that decision and its applicability to its collective bar- 
gaining agreement with its faculty. In addition, as mentioned earlier, 
a trustee in Chapter 11 has the right to reject a collective bargaining 
agreement with faculty or with other employees of the institution.” 
While such a rejection cannot void the representational election of 
the union as a bargaining agent, it can terminate the centract ‘self 
and afford the college the opportunity to negotiate a better con- 
tract.” (See Reviewers’ Comment 22). 


Integrated Approach 


It is most important to avoid ad hoc piecemeal solutions to 
problems as they arise. Financially distressed debtors have a tend- 





“8 NLRB v. Yeshiva University, 444 U.S. 672 (1980). 
441 U.S.C.A. § 365 (1979). 
°° See Shopmen’s Local 455 v. Kevin Steel Products, Inc., 519 F.2d 698 (2d Cir. 1975). 
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ency to prefer an ill-advised temporary solution to a painful long 
range integrated approach. 

The filing of a Chapter 11 can bring into one proceeding all of 
the problems which need attention and resolution. The protection 
of the court affords the institution the time and opportunity to 
address all of its problems and to develop a cohesive plan for 
resolving them. Chapter 11 is not a panacea. It will not be successful 
in all cases; however, it is an extremely effective tool which should 
not be totally ignored. (See Reviewers’ Comment 23). 





REVIEWERS’ COMMENTS*** 


1—The author is more optimistic about the general use of 
Chapter 11 proceedings than the reviewers. The placement of any 
business or institution of higher learning in a Chapter 11 proceeding 
should be viewed with caution since the damaging psychological 
effect upon those who deal with the institution either as a creditor 
or as a user of its services is wide-ranging and often permanent. 
Some of the real problems that may be encountered include loss of 
credibility of the school, loss of certification, and inability to reor- 
ganize, which may result in a liquidation. All of the available forms 
of informal relief or negotiations with creditors should be thought 
out carefully before counsel uses the mechanisms available under 
the Code. Although the impact of bankruptcy or reorganization is 
no longer as onerous as it once was, there still remain practical 
psychological business effects of the filing. 

2—In confronting the aspects of a workout plan, the clear 
objective of the chief operating officer of the institution and his 
attorneys should be the payout of as much of the institution’s debt 
as possible. The long term effect on the institution’s relationship 
with its creditors and others by using this approach will be sub- 
stantial. It is the experience of the reviewers that an early and open 
communication line through the creditors’ committee to all of the 
creditors, which establishes a policy of planned substantial or whole 
payout, if ‘possible, makes the life of the institution much easier 
during that period. Even though the workout is long and the interest 
factor may be small, the psychological impact of the debtor’s atti- 
tude toward repayment of its debt may make its ability to deal with 
creditors on a new basis much greater. At some point the creditors 
themselves may suggest to the debtor that it would be simpler for 
all parties concerned to take less money in a shorter period of time 
and to get on with the affairs of both parties. The net effect, 
however, of an earnest approach toward full payout has long term 
benefits to the debtor. 

3—The reader should note the other specifications for filing an 
action by “any three creditors” under the terms of 11 U.S.C.A. 
§ 303(b): (1) the claims must not be contingent as to liability or an 
indentured trustee representing such a holder; and (2) claims must 





*** By Robert Watson Foster—Member, Advisory Committee on Bankruptcy of the Judicial 
Conference of the United States; Graduate, 1948, U.S. Merchant Marine Academy; J.D., 1950, 
University of South Carolina; LL.M., 1951, Duke University; Ford Foundation Fellow, 1959- 
60, Yale University; and Ralph C. McCullough, II—Professor of Law, University of South 
Carolina; Member, Interim Panel of the U.S. Trustees in Bankruptcy; B.A., 1962, Erskine 
College; J.D., 1965, Tulane University. 
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aggregate at least $5,000 more than the value of any lien on the 
debtor’s property. Note also that under § 303(a) an institution of 
higher learning would normally qualify as a “corporation that is not 
a monied, business or commercial corporation ...’’ and could not be 
placed in involuntary proceedings under Chapter 7 or Chapter 11. 

4—Although the automatic stay is extremely important to the 
affairs of the debtor, it should be prepared for litigation within the 
bankruptcy court itself. Creditors have a variety of claims such as 
reclamations, specific relief from the stay, limitation of the stay as 
it applies to insurance and bonds, and limitation of the stay as it 
applies to utilities. 

5—Traditionally, under former Chapter 10 of the Bankruptcy 
Code, the debtor was not likely to be allowed to remain in possession 
and control of its business. The scope of the new Code tends to 
promote the debtor’s remaining in possession. The debtor in pos- 
session is in a very substantial fiduciary role and must carefully 
protect itself against even the appearance of impropriety. New 
books should be immediately started, new checking accounts begun, 
and careful attention paid to the rules of the local bankruptcy court 
to determine what reporting requirements are necessary. 

6—Certain courts will not permit a debtor to operate indefi- 
nitely even at a break-even point. More frequently courts will give 
the debtor a period of time in which to file a plan. Although 
extensions are routinely granted, there is definitely some limit. As 
a practical matter, though, the credibility of a school in Chapter 11 
will sooner decline vis-a-vis the students than the court. 

7—Although the Bankruptcy Code provides for certain priori- 
ties to creditors, secured and unsecured, who advance funds during 
a proceeding, such priority has meaning only if there are assets free 
and clear of liens to permit a priority payment. 

8—In addition to seeking new lines of bank credit, the debtor 
should carefully analyze its position with previous lenders. These 
creditors may have a substantial stake in promoting the viability of 
the debtor. They may quickly realize that additional borrowings are 
necessary for the short-term survival of the institution and be 
persuaded to protect themselves by making these new advances of 
credit. The debtor and his counsel should carefully explain the 
availability of the new super priority for either the delivery of goods 
or credit lines. The psychological effect of the super priority is one 
of the most useful technical tools available to the debtor during the 
preplan period. 

9—Limitations on the debtor in possession to reject executory 
contracts are contained in 11 U.S.C.A. § 765 and subsections (b), (c), 
and (d) of 11 U.S.C.A. § 365. These limitations include: (1) specific 
procedures for the breach or default of an executory contract, (2) 
denial of assumption if the contract is one to make a loan, and (3) 
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rejection of the contract if it is not assumed or returned within 60 
days after the order for relief. 

10—Under the terms of subsection A, B, and C of 11 U.S.C.A. 
§ 365(b)(1), the debtor may reinstate the executory contract that has 
been defaulted on only if: (1) it can give adequate assurance that 
the default will be cured, (2) it will compensate or insure compen- 
sation for pecuniary loss from default, and (3) it will give adequate 
assurance for future performance. 

11—The statute provides for an extension of the 120 and 60 day 
periods. Extensions are usually granted for cause. The tactical 
advantage to the debtor of the 120-day “exclusivity” period is very 
important. This gives the debtor the opportunity to carefully work 
out with the creditors’ committee in advance a plan which is 
equitable, fair, and acceptable to the committee. The psychological 
weight of the stamp of approval of the creditors’ committee is 
helpful in negotiating the acceptance of the plan. The right of the 
debtor to have first option for the filing of the plan and to structure 
its general dimensions is one which must be carefully preserved. 

12—The creditors’ committee is appointed from the 10 or 20 
largest creditors of the debtor (depending upon the local rules). A 
school should encourage certain of its substantial creditors, with 
whom it intends to have a continuing and long-term relationship, to 
attend the meeting and to volunteer to serve on the crediuors 
committee. Also, the two plans suggested by the author are rather 
generous; $.10-$.20 plans are more common than $.40-$.50 plans. 

13—The “cram down” provisions in the Code must be carefully 
weighed by the debtor. Courts, at least in the experiences of the 
reviewers, have historically been reluctant to use the provisions 
allowable under the Code. The best way to invoke these provisions 
is to meticulously prepare the case for their justification. Careful 
and supportable appraisals and estimates of value and credible 
witnesses on value will educate the judge as to the merit of the 
debtors claims and the equitable force of his judgment. These 
contests are often bitterly litigated, and the debtor should approach 
this course of action fully prepared to solidly demonstrate his 
position. 

14—The reader should examine 11 U.S.C.A. § 523 and 11 
U.S.C.A. § 727(a). 

15—The definition of insolvency is found in 11 U.S.C.A. § 101 
et seq. The definitions of insolvency found in this section should be 
noted since the ultimate effect upon such actions as a reclamation 
can be serious. 

16—The author is very wise to suggest that all meetings be held 
on the campus for their psychological impact. 

17—The reviewers agree with the author on the efficacy of 
notice to selected creditors of the potentiality of the filing. One 
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practical aspect of the notice should be considered, however. By 
bringing the seriousness of the debtor’s position to the immediate 
attention of its creditors, the possibility of an involuntary petition 
being filed under Chapter 7 becomes greater. The decision to infor- 
mally notice or discuss the potentiality of a filing with creditors 
should be carefully considered. The danger of so doing may out- 
weigh the public relations aspect. 

18—The reviewers would be surprised if the Bankruptcy Court 
would hear an age or sex discrimination suit under Title VII of the 
Civil Rights Act of 1964. It is more likely that the court would enjoin 
the proceeding until confirmation and then permit it to go forward 
before an administrative body or a court of competent jurisdiction. 
If the issue had to be faced during a reorganization, the reviewers 
think the court might well abstain before it agreed to hear the case. 

19—Not enough can be said about tying in government funds 
and commitments early. 

20—The importance of an early hearing to educate the creditors 
cannot be underestimated. Careful preparation of this hearing 
should include information indicating the value to the creditors of 
the continuation of the debtor’s business versus a liquidation. The 
debtor should be prepared to release preliminary financial infor- 
mation demonstrating its viability and should show in the most 
convincing fashion possible that liquidation is an unsuitable answer 
to its problems. The reviewers have on several occasions held an 
informal meeting of creditors prior to their first formal meeting in 
order to offset gossip and rumor which tend to prevail immediately 
following a filing. The chief executive officer of the institution, his 
chief financial officer, and academic representatives should be 
present to informally answer the questions of the creditors. Such a 
meeting may quell a great deal of the immediate unpleasantness in 
the community and demonstrate to the creditors the willingness of 
the debtor to communicate fully with them on an immediate and 
ongoing basis. 

21—The treasurer or chief financial officer should be very 
carefully prepared prior to any court hearing. Such testimony will 
have a major bearing on the court’s attitude toward the case and 
will be used by the secured creditors when and if they attempt to 
obtain relief from section 362. 

22—Collective bargaining agreements are certainly executory 
contracts. The standard imposed by the Bankruptcy Court in deci- 
sions rejecting such contracts appears to be much higher than for 
leases or other similar contracts. Indeed, the courts will attempt to 
avoid reaching any decision involving a collective bargaining agree- 
ment if it can be done. It should be noted that many collective 
bargaining agreements have as an integral part a pension plan. The 
rejection of the collective bargaining agreement may, in effect, 
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terminate the pension plan, which might then involve substantial 
ERISA problems if the plan is not fully funded. 

23—In conclusion, the reviewers would recommend the follow- 
ing checklist for pre-Chapter 11 filings: 

1. Hire a reorganization specialist to inform the officers and 
the Board of benefits and pitfalls of a reorganization. 

2. The president, with counsel, should obtain the solid backing 
of the governing body before a filing. 

3. All employees, staff, and administrator wages (including 
accrued but unpaid vacation pay) should be paid immediately prior 
to filing. 

4. Pay all federal and state withholding taxes deemed “trust 
funds”. 

5. If available, escrow some funds for student tuition refunds 
(this escrow may provide some funds to pay dissident students who 
are unwilling to come to school). 
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INTRODUCTION 


The preservation of confidentiality in the peer review process 
of faculty appointment and promotion is of significant concern to 
the higher education community. Universities have an interest in 
protecting the privacy, and thus the candor, of persons participating 
in faculty evaluation as well as the privacy of individuals being 
reviewed. In Whalen v. Roe’ the Supreme Court articulated these 
two interests underlying the First Amendment concept of privacy: 
“One is the individual interest in avoiding disclosure of personal 
matters, and another is the interest in independence in making 
certain kinds of important decisions.” 

The confidentiality interest of persons participating in the 
faculty evaluation entails elements of “group” as well as individual 
privacy. Characterized as “an extension of individual privacy,” 
“group privacy” has been defined as: 





* Assistant Vice Chancellor, Legal Affairs, University of California, Berkeley; B.A., 1963, 
University of California, Berkeley; J.D., 1966, Boalt Hall School of Law, University of 
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'429 U.S. 589, 596 (1977). In Whalen the Court concluded that a public agency's 
statutory right of access to personal medical records did not exceed constitutional rights of 
privacy since the statutory scheme offered adequate protection to ensure against public 
disclosure. See also General Motors Corp. v. Director of National Institute for Occupational 
Health and Safety, 636 F.2d 163 (6th Cir. 1980), in which the court concludes that NIOSH is 
entitled to obtain employee medical records because, inter alia, “[T]he brief of the agency 
assures this court that there will be no public disclosure of the medical information pertaining 
to individual employees,” citing Whalen. See also S. Wheeler, On Record: Files and Dossiers 
in American Life (1969) and Connolly & Fox, Employer Rights and Access to Documents 
Under the Freedom of Information Act, 46 FORDHAM L. REv. 203 (1977). 

* Bloustein, Group Privacy: The Right to Huddle, 8 RUTGERS-CAMDEN L. J. 219 (1977). 
See also X. Countryman, The Diminishing Right to Privacy: The Personal Dossier and the 
Computer, 49 Tex. L. REv. 837 (1971). 
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... the desire and need of people to come together, to exchange informa- 
tion, share feelings, make plans and act in concert to attain their objectives. 
This requires that people reveal themselves to one another—breech their 
individual privacy—and rely on those with whom they associate to keep 
within the group what was revealed. Thus, group privacy protects people’s 
outer space rather than their inner space... People fashion individual 
privacy by regulating whether, and how much of the self will be shared; 
group privacy is fashioned by regulating the sharing or association pro- 
cess.” 


It has been stated that legal requirements play only a limited 
role in group privacy expectations: 


A number of areas of law, from the law of contract to constitutional law, 
govern confidences among associates. But most confidences are main- 
tained without reference to law at all. Among other factors, a sense of 
good faith, the fear of reprisal or loss of face, traditional practice, religious 
or ethical compunctions, and the intricacies of bureaucratic or organiza- 
tional structure are important to the support of a system of confidences. 
Law acts as only one influence among many.* 


Although this is true with respect to the origin and development of 
the confidential academic peer review system, today law plays an 
increasing role in the definition of that system and the privacy 
expectations of its participants. A variety of state and federal legal 


requirements have recently threatened the confidentiality of faculty 
records and endangered continuation of academic peer review 
systems. This article discusses the nature of the peer review process 
and recent legal developments which affect its implementation by 
public and private colleges and universities.” 





° Group Privacy: The Right to Huddle, supra note 2, at 222. 

“Id. at 224. 

° A related area of academic privacy interests, the protection of confidentiality of 
research sources, is treated in Comment, 14 SAN Digco L. REv. 876 (1977) and Comment, 9 
Conn. L. REv. 326 (1977). Although this article is principally concerned with the confidentiality 
of participants in the peer review process it should be noted that there are other institutional 
concerns for confidentiality which arise from pragmatic values independent from interests 
in personal privacy. Irrespective of whether colleges and universities, as institutions, have 
legally-cognizable rights of privacy (statutory or constitutional) they conduct a variety of 
reviews and inquiries requiring frankness and, thus, confidentiality. A university may wish, 
for example, to undertake a thorough and searching review of its salary levels to determine 
whether it is in full compliance with equal pay legislation or whether self-corrective action 
is advisable but be inhibited by anticipation of public disclosure, resulting in prejudicial or 
inaccurate public impressions of the institution’s equal employment practices, or precipitating 
unwarranted litigation, or prejudicing the institution’s position as a government contractor. 
For a discussion of the arguments supporting a priviledge for affirmative action plans as 
enhancing self-evaluation and self-criticism see the text accompanying notes 105-108 and 
the cases there cited. 

See also Karst, “The Files”: Legal Controls Over the Accuracy and Accessibility of Stored 
Personal Data, 31 Law & CONTEMP. PROB. 342 (1966). 
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I. NATURE AND IMPORTANCE OF THE PEER REVIEW PROCESS 


Faculty participation in the selection and promotion of col- 
leagues requires strong expectations of group privacy. Though con- 
cern for personnel record privacy is not unique to higher education,° 
the emphasis on confidentiality is unusually significant in the peer 
review system common to colleges and universities. Most major 
universities attribute their status in large part to their ability to 
attract outstanding faculty.’ In order to maintain a prestigious 
faculty a university must recruit and promote to tenured positions 
those who are, or have the potential of becoming, the pre-eminent 
scholars and outstanding teachers in their respective fields. This 
can be accomplished only through rigorous and critical evaluations 
of a candidate’s research, scholarship and academic attainment by 
other eminent scholars in the same field of study who are often 
acquaintances or colleagues of the faculty member being evaluated.® 
To assure that such evaluations are completely frank, candid and 
unhindered by concern over potential impairment of collegial rela- 
tionships they must be received with the understanding that the 
identities of the evaluators will not be made known to the subject 
or otherwise disclosed.® 





°For discussion of the privacy concerns of employees see Creech, The Privacy of 
Government Employees, 31 LAw & CONTEMP. PROB. 413 (1966); Mirel, The Limits of Govern- 
ment Inquiry Into the Private Lives of Government Employees, 45 Pus. UTIL. L. REv. 1 (1966); 
Comment, 30 Ark. L. REv. 35 (1976); Comment, 27 Am. U. L. REv. 953 (1976); Comment, 47 
FORDHAM L. REv. 155 (1978). 

’ The system is not without opposition in academia. Some faculty members feel that 
evaluations should be accessible to the candidate and at some institutions academic personnel 
records are open, either by law or policy, to inspection. The system described herein, 
however, predominates at major universities in this country. See generally Westin, Privacy 
and Personnel Records, 4 Civ. Lis. REv. 28 (1978). 

® The participation by peer evaluators is normally voluntary, time consuming, and 
uncompensated. 

* Maintaining high standards in faculty appointments is essential to the protection of 

academic excellence, and the use of confidential expert appraisals of candidates is 

especially important to university evaluations and selections for faculty appointments 
and promotions, and the confidentiality of such exqert appraisals must be protected in 

order that the university will be able to obtain fully, useful and frank evaluations. . . 


Resolution by the National Association of State Universities and Land Grant Colleges, 
November 15, 1978. 

The fear that without the protection afforded by confidentiality the rigor and integrity 
of peer evaluations would be hindered has been born out by an increasing number of 
responses, such as the following: 

I want to make it perfectly clear that this is a confidential assessment, and is not to be 
regarded otherwise. If it should turn out that your attempt to maintain confidentiality 
breaks down, then you must delete this letter from your file and make no further use of 
it. If you then wish support from me in the form of a letter that can be shown to the 
candidate, then you should write to me again asking for me to put on paper a suitably 
bland version of my opinion of the case. I take it, however, that what you are asking for 
at the moment is a really thorough and frank assessment which it would, in my view be 
quite inappropriate to give to the candidate, and I want you plainly to understand that 
you are in no circumstances to do that. 
Letter to University of California, Berkeley, from an outside evaluator. 
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When difficult choices must be made in a group in which there are 
disagreements about the merits of alternatives, it is vital that deliberation 
be conducted with as full and open a discussion as possible among the 
members. Frankness in speaking one’s mind to one’s colleagues is essential 
for the collegial system to work well. It is precisely the belief that things 
said or written are shared only with members of the collegium in arriving 
at a decision that encourages the members to discuss the matters at hand 
with the fullest candor and to accept the decision after it has been 
reached.”° 


University faculties are largely self-governing bodies that reach 
decisions through a collective process. Academic appointment and 
promotion decisions are typically made on the basis of separate 
levels of review involving participation by the candidate’s col- 
leagues. The process is normally initiated upon recommendation by 
members of the faculty of the candidate’s department. A record is 
assembled including appraisals and evaluations solicited not only 
internally but from peers in other institutions of similar calibre. The 
departmental recommendation and the candidate’s case are re- 
viewed by the university administration. They may solicit the 
advice of a standing and/or ad hoc committee comprised of faculty 
members from both inside and outside the university who are 
familiar with the candidate’s area of expertise. The ultimate decision 
is documented by a record which may contain, in part, the candi- 
date’s research plans and unpublished manuscripts, the identity 
and recommendations of internal and external evaluators, and 
discussions and conclusions of faculty review committees, all of 
which are considered highly confidential.” 

The privacy of participants in the academic personnel process 
has never been absolute or inviolate. Disclosure through litigation 
discovery, disclosure compelled by legislation, or even disclosure 
through administrative error has always been a possibility. But for 
the most part universities have been largely successful in maintain- 
ing confidential peer review systems. Recent events, however, have 
given rise to concern within the higher education community that 
possible erosion of the principles of confidentiality may occur. In 
one case gaining national attention,” Professor James A. Dinnan of 
the University of Georgia was fined $3,000 and sentenced to 90 days 
in jail for his refusal to testify in a Title VII litigation concerning 
how he had voted upon the tenure candidacy of a female faculty 
member in his department. The civil contempt order was upheld by 
the Fifth Circuit Court of Appeals.”* “To sharpen the issue, Dinnan 





'° Report of University of Chicago Committee on Confidentiality in Matters of Faculty 
Appointment, May 22, 1979, The University of Chicago Record, 165. 

"It should be noted that it is the source, rather than the nature, of appraisals that is 
withheld from the candidate. Typically (and, as will be seen below, Note 28, infra, as provided 
by statute in California) the candidate is informed of the substance of the review including 
not only the final action taken but also his or her strengths and weaknesses. 

"2 See Growing Row Over “Peer Review”, TIME, Oct. 6, 1980 at 78. 

'S In re Dinnan 310. [1980] 24 Emp. Prac. Decision (CCH) § 31, 310. 
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wore his full academic robes when surrendering to begin his prison 
term.... [I]n a one-page broadside, New York University’s philos- 
opher Sidney Hook blasted Judge Owens’ decision as ‘one of the 
crassest illustrations of ill-considered and unjustified interventions 
of our imperial judiciary into the educational process’. If discussions 
of promotion and tenure are to adhere to academic standards, Hook 
insisted, confidentiality is required without fear of ‘resentment and 
retaliatory responses of unsuccessful candidates.””’* 

The response of the American Association of University Pro- 
fessors to Professor Dinnan’s dilemma was relatively restrained. It 
recognized that the episode presented a difficult conflict between a 
faculty member’s right to have appointment decisions “free of 
impermissible considerations, such as considerations violative of 
academic freedom, or prejudice with respect to race, sex, religion or 
national origin,” in contrast to the rights of institutions to be ‘free 
from impermissible external intrusions or constraints in making 
non-renewal decisions.” The Association concluded that the moti- 
vations and actions of faculty participants in the appointment 
process should be subject to a qualified privilege. Before compelling 
disclosure the Association concluded that the court should first 
weigh the facts and circumstances to determine whether a sufficient 
inference exists that impermissible factors played a role in the 
decision-making process. 


Among the factors that a court may properly weigh in making that 
determination are the adequacy of the procedures employed in the non- 
renewal decision, the adequacy of the reasons offered in defense of the 
decision, the adequacy of the review procedures internal to the institution, 
statistical evidence that might give rise to an inference of discrimination, 
factual assertions of statements or incidents that indicate personal bias or 
prejudices on the part of the participants, the availability of the informa- 
tion sought from other sources, and the importance of the information 
sought to the issues presented.” 


II GENERAL LEGAL REQUIREMENTS 


Legally compelled exceptions to confidentiality of academic 
records originate from a variety of sources, including state public 





'* Time, supra note 12. The expectation of privacy of the ballot is, of course, not 
unreasonable. In the political context Justice Frankfurter observed: “It cannot require argu- 
ment that inquiry would be barred to ascertain whether a citizen had voted for one or the 
other. .. [party]. Sweezy v. New Hampshire, 354 U.S. 234, 266 (1957) (Concurring opinion). 
Similarly, secrecy of the vote has been recognized in the protection of jurors against 
compulsory disclosure of their deliberations and votes. “[F]reedom of debate might be stifled 
and independence of thought checked if jurors were made to feel that their arguments and 
ballots were to be freely published to the world.” Clark v. United States, 289 U.S. 1 (1933). 

© AAUP, Preliminary Statement on Judicially Compelled Disclosure and Non-renewal 
of Faculty Appointments, THE CHRONICAL OF HIGHER EDUCATION, Nov. 1980, at 1. 
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records legislation, state and federal legislation concerning individ- 
ual rights of access, investigatory powers of state and federal 
agencies, tort responsibilities to disclose,’® state open meeting (“sun- 
shine’) laws,’” consitutional due process protections,’® and discov- 





© Although communications between university psychologists or psychiatrists with 
employees are normally subject to a psychotherapist patient privilege (i.e., CAL. Evin. CODE 
§1018 Deering 1965), this privilege may be subject to an exception where necessary to prevent 
serious injury. See, e.g., Tarasoff v. Regents of the University of California, 17 Cal. 3d 425, 
551 P.2d 334, 131 Cal. Rptr. 3 (1976), (where a therapist determines, or pursuant to the 
standards of the profession should have determined, that a patient presents a serious danger 
of violence to another, the therapist must use reasonable care and provide reasonable warning 
to protect the intended victim). 

The potential application of such legislation to faculty, personnel committee and 
administrative committee meetings significantly affects the degree of privacy maintained. 
See e.g., Cooper v. Arizona Western College District Governing Board, 610 P.2d 465 (Ariz. 
1980) (Dismissal decision improperly held in closed session subsequently ratified in open 
session); Rosenberg v. Arizona Board of Regents, 118 Ariz. 489, 578 P.2d 168 (1978) (Admin- 
istrative committee determination on tuition status); Arkansas Gazette Co. v. Pickens, 522 
S.W.2d 350 (Ark. 1975) (State statute applies to meeting of committees of the Board of 
Trustees as well as to full Board meetings); Associated Students at the University of Colorado 
v. Regents of the University of Colorado, 189 Col. 482, 543 P.2d 59 (1975) (State open meeting 
law did not impede Regents’ constitutional authority from entering into executive sessions); 
Marston v. Gainesville Sun Publishing Co., Inc., 314 So.2d, 257 (Fla. 1975) (Closed university 
honor court hearings challenged under open meetings law); Green v. Athletic Council of lowa 
State University, 251 N.W.2d 559 (Iowa 1977) (University athletic council subject to open 
meeting law.); Carl v. Board of Regents of University of Oklahoma, 577 P.2d 912 (Okla. 1978) 
(College admissions board subject to open meeting requirements not violative of federal 
privacy rights of students since federal legislation does not apply to persons not yet enrolled); 
Fain v. Faculty of the College of Law of the University of Tennessee, 552 S.W.2d 752 (Tenn. 
1977). 

'® For example, where under state law an employee may only b discharged for cause, 

there exists a property interest protected by the constitutional right to a pretermination 
hearing. Arnett v. Kennedy, 416 U.S. 134 (1974). Thus, serious obstacles exist to the use of 
confidential information for such purposes. An interest weighing approach has been em- 
ployed by the court in determining whether the constitution requires a particular procedural 
right under particular circumstances. Jenkins v. McKiethen, 395 U.S. 411 (1969). E.g., due 
process in welfare termination hearings entails the right to confrontation and cross exami- 
nation, Goldberg v. Kelly, 397 U.S. 254 (1970), while due process for prisoner discipline does 
not “because of the potential havoc inside prison walls.” Wolff v. McDonnel, 418 U.S. 539, 
(1974). The importance of cross examination and confrontation in the employment context 
was considered in Greene v. McElroy, 360 U.S. 474 (1959) where the government sought to 
protect the identity of informers in the name of national security. “Certain principles have 
remained relutively immutable in our jurisprudence. One of these is that where governmental 
action seriously injures an individual, and the reasonableness of the action depends on fact 
findings, the evidence used to prove the Government's case must be disclosed to the individual 
so that he has an opportunity to show that it is untrue.” Id at 496-97. The leading case 
articulating due process requirements for California state permanent civil service employees 
is Skelly v. State Personnel Board, 15 Cal. 3d 194, 539 P.2d 774, 124 Cal. Rptr. 14, (1975). 
Under Skelly, a state agency must accord permanent civil service employee specific proce- 
dural rights before discipline is effected. The court held that minimal due process mandates 
that the employees be given “notice of the proposed action, the reasons therefore, a copy of 
the charges and materials upon which the action is based, and the right to respond, either 
orally or in writing, to the authority initially imposing discipline.” Id. at 215. Caveness v. 
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ery rights arising in civil or criminal litigation."? Many states have 
public records statutes creating a right of public access to all state 
agency records with some narrowly defined exceptions. This legis- 
lation is commonly patterned after the Federal Freedom of Infor- 
mation Act,” and results in public disclosure of at least a portion of 
an agency’s employment records. In addition, some states have 
enacted legislation specifically defining the rights of access and 
privacy for individuals who are the subjects of records of public 
agencies. 


A. Access to Public Records Under California Statutes 


California provides a classic example of both types of legisla- 
tion. California public records legislation,” generally provides that 
public records must be open to inspection, exempting, inter alia, 
‘personnel, medical, or similar files, and disclosure of which would 
constitute an unwarranted invasion of personal privacy.”” Because 
of perceived abuses in the implementation of this exemption by 
state agencies, the legislature modified the statute to provide that 
“every employment contract between a state or local agency and 
any public official or public employee” is a public record not subject 
to the Act’s exemptions.” Accordingly, in public colleges and uni- 
versities where academic appointees are not hired pursuant to 
standard form contracts the institution must distinguish between 
those portions of the employee’s file which do and do not constitute 
the ‘‘contract of employment.” As a result, for example, personnel 
forms containing salary information are probably publicly accessi- 


ble and not protected by the general exemption protecting personal 
privacy. 





State Personnel Board, 113 Cal. App.3d 617, 626 (1981). In the student discipline context, it 
has been suggested that potential exposure of witnesses to risk of harm might, under 
compelling circumstances, justify the absence of the right to cross examination and confron- 
tation where alternative procedures assure a fair hearing. See Aquirre v. San Bernadino City 
Unified School District, 113 Cal. App.3d 380 (1981). Whether this reasoning will be applied in 
the employment area is not yet clear. For example, when women employees confidentially 
inform an employer of sexual harassment in the workplace what due process impediments 
are there to the employer's taking “appropriate corrective action” as required by EEOC’s 
Sexual Harassment Guidelines. 29 C.F.R. § 1604.11(d) (1967) or by the amendment to the 
OFCCP’s regulations, 44 Fed. Reg. 77,000 (1979) (to be codefied in 41 C.F.R. § 60.20.8(b). One 
federal court has suggested that an employer can help insulate itself from vicarious liability 
for sexual harassment by supervisors by providing a reporting mechanism which, inter alia, 
“affords the opportunity of the complainant remaining anonymous.” Barnes v. Costle, 561 
F.2d 983, 1000 (D.C.Cir. 1977) (MacKinnon J., concurring). 

'® See notes 136-137 and accompanying text. 

°5 U.S.C. § 552 (1970). 

*! Cat. Gov't Cope § 6250, et seq (Deering 1943). 

2 Id. § 6254(c). 

3 Id. § 6254.8. 
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Complicating matters, the California legislature recently en- 
acted the Information Practices Act,“ which sets forth specific 
procedures for providing access to and privacy protection o’, the 
subjects of personal information maintained by state agencies. The 
legislation contains comprehensive recordkeeping and reporting 
procedures, and divides personal information into three categories. 
1) “Confidential information” includes a narrow classification of 
records to which the subject has no right of access; such as certain 
law enforcement files and medical and psychiatric records.” 2) 
‘“‘Nonpersonal information” encompasses factual information, such 
as names, addresses, telephone numbers and other data, which does 
not “reflect or convey anything detrimental, disparaging, or 
threatening to the individual’s reputation, rights, benefits, privileges 
or qualifications.” This information may be released without the 
subject’s prior consent.” 3) All other information about an individ- 
ual is designated ‘“‘personal information” which, except in limited 
circumstances, may not be disclosed without the subject’s prior 
written consent.”’ 

The Information Practices Act provides for the protection of 
confidential letters of recommendation and other evaluations used 
in the personnel process, under the statute an agency may either 
provide the subject a copy of the text deleting the name of the 
author and other information identifying the source, or may simply 
provide a comprehensive summary of its contents.” This protection, 
however, may be eliminated with respect to the University of 
California. A recent amendment to the State Education Code re- 
quires that institution to permit any employee, including academic 
appointees, access to confidential recommendations and evalua- 
tions. The statute’s only qualification is that, with respect to mem- 
bers of the Academic Senate,” the University may delete the “name 
and affiliation” of persons providing confidential evaluations prior 
to disclosure.” That protection is completely inadequate and if 





4 Ca. Civ. CODE § 1798 (Deering 1980 Pocket Supplement). 

5 Id. § 1798.3(a). 

°6 Id. § 1798.3(c). 

*7 Id. § 1798.3(b) The exemptions to nondisclosure include, inter alia, release pursuant 
to subpoena or court order, pursuant to health or safety emergencies, or where otherwise 
specifically required by state or federal law. Id. at § 1798.24. The Act parallels, in many 
respects, the Federal Privacy Act, 5 U.S.C. § 552(a) (1976), which attaches similar requirements 
to federal records. Normally, records acquired by universities under federally sponsored 
research are covered by applicable state legislation and not the federal act. The access 
provisions of the Federal Privacy Aci would apply where the university maintains records 
on behalf of the federal government which the federal government would otherwise be 
obligated to maintain. 

® Cat. Cu. CoE § 1798.38 (Deering 1980 Pocket Supplement). 

*° A university body comprised of tenured faculty members and faculty with appoint- 
ments leading to tenure. 

© Cat. Epuc. Cope § 92612 (Deering 1981 Pocket Supplement). 
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implemented, the statute would effectively eliminate the Univer- 
sity’s confidential peer review evaluation system.” The law’s valid- 
ity remains unsettled, although the University successfully has 
challenged the statute as violating the institution’s autonomy, which 
is provided for by Article 9 Section IX of the State Constitution.” 
The tension between public access legislation and privacy 
legislation often entails the need to balance competing interests and, 
in some instances, to separate the record into discloseable and 
nondiscloseable portions. For example, in American Federation of 
State, County and Municipal Employees, Local 1650 v. Regents of 
the University of California,®*® the court determined that certain 
portions of a report regarding alleged financial irregularities by 
university employees must be disclosed as a matter of public record. 
The lower court had ruled that the report contained material of a 
personal nature and that it was therefore not subject to public 
disclosure. Upon weighing and contrasting the “people’s right to 
know” about public business against the public employee’s right of 
privacy, the Court of Appeals concluded that the privacy of public 
employees, while an important interest, was the “narrower” inter- 
est. Although groundless charges may be protectable the court held 
that the existence of substantial public access, and well-founded 
charges with imposition of discipline favored public access. “[T]he 
strong public policy against disclosure vanishes; this is true even 
where the sanction is a private reproval. In such cases a member of 


the public is entitled to information about the complaint, the disci- 
pline, and the ‘information upon which it was based’.’”* The appel- 
late court directed the lower court to modify its order to allow 
access to selected portions of the audit report which the appellate 
court, after an in camera review, concluded should be disclosed 
pursuant to the mandates of public records legislation. This decision 
contravenes the expectation that privacy interests should increase, 





*' For example, one response to a solicitation for a recommendation on behalf of a 
faculty candidate reads, in pertinent part, as follows: “I must admit that the second paragraph 
of your letter [describing potential access by the candidate pursuant to the Educational Code 
amendment] seriously disturbes me. In fact, | have stopped refereeing proposals for [another 
university] since they adopted a similar policy for reports. It would be absolutely inadequate 
merely to remove my “name and affiliation” from any fully frank and honest letter, since my 
identity could easily be reconstructed by any person moderately familiar with the field. The 
potential embarassment would be all the greater if frank opinions, not only of the candidate 
but also of others in the field were to be embodied in the letter...I realize that this letter 
may look a little “thin” to your and your colleagues but I think you will at least understand 
my reasons. We could, of course, discuss the issue by telephone if your would like.” 

* Regents of the University of California v. Deukmejian, Attorney General, Superior 
Court, County of Los Angeles, No. C266 242. See also, Horowitz, The Autonomy of the 
University of California Under the State Constitution 25 U.C.L.A. LAw REv. 23 (1977). 

* 80 Cal.App.3d 913; 146 Cal.Rptr.42(1978). 

* 146 Cal.Rptr. at 44, Citing Chronicles Pub. Co. v. Superior Court, 54, Cal.2d 548, 7 
Cal. Rptr. 109, 354 P.2d 637 (1960). 
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rather than decrease, when there is an increase in the sensitivity of 
the information in question.” 


B. Access to Records Under Institutional Requirements 


In addition to statutory and constitutional provisions for rights 
of access and privacy, such rights may also arise as a matter of law 
from the institution’s own policies and procedures. This may be 
either by way of contract with both public and private institutions 
or with public universities on the theory that due process obligates 
institutions to follow their own rules. Further, a university’s faculty 
grievance committee may create procedural rights of access. Such 
bodies are commonly delegated authority by the institution to hear 
complaints by faculty against the administration or, to hear charges 
of misconduct presented by the administration against faculty mem- 
bers. These bodies may make decisions regarding the rights of 
faculty on the basis of professional standards apart from established 
legal requirements, sometimes by way of interpretation of vague 
terms such as “privilege and tenure” or “academic freedom,” and in 
doing so may create something akin to an internal common law. 
For example, the faculty hearing committee at one university re- 
cently considered a complaint by a professor who had been allowed 
under newly enacted state legislation to review his file. The review 
disclosed that the professor had been denied a promotion ten years 
earlier partly because his peer reviewers questioned his claim to 
full authorship of a published work. It was felt that a colleague was 
also entitled to part authorship of the book and the record reflected 
some concern for the candidate’s ethical integrity in claiming sole 
authorship. The grievance committee held that since the record 
contained evaluations questioning his integrity and damaging to his 
reputation he was entitled, at the time of the original review, to be 
informed of the negative information and provided the opportunity 
to respond. In effect, the grievance committee retroactively created 
procedural rights of access which had not been established as either 
a matter of statutory or constitutional law at the time of the review. 


III RECORD ACCESS BY GOVERNMENT AGENCIES 


During the past several years, colleges and universities have 
become subject to the jurisdiction, rules and regumations of a rapidly 
expanding number and variety of federal and state regulatory and 
enforcement agencies. This has had a profound impact on the 





*°See Tallahassee Democrat Inc. v. Florida Board of Regents, 314 So.2d 164 
(Fla.Ct.App. 1975). Investigatory report leading to dismissal of university staff member 
constituted confidential evaluation of faculty within university rule irrespective of whether 
it may have revealed criminal acts. 
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maintenance of confidentiality in the academic peer review process. 
Increased governmental regulation has been criticized by a growing 
portion of the higher education community as intrusive and unnec- 
essarily burdensome.” Federal agencies have been viewed as being 


insensitive to the particular characteristics of universities, with 
agency regulations seen as excessive,” overlapping, costly, and, 
inconsistent.” Of particular concern have been the problems posed 





36 


For a general discussion of the diminishment in university autonomy resulting from 
conditions attached to federal financial assistance, see Kirk, Massive Subsidies and Academic 
Freedom, 28 Law and CONTEMPORARY PROBLEMS 607 (1963); Kidd, The Implications of 
Research Funds for Academic Freedom, 28 LAw and CONTEMPORARY PROBLEMS 613 (1963); 
Hunter, Federal Antibias Legislation and Academic Freedom: Some Problems with Enforce- 
ment Procedures, 27 Emory L. J. 609 (1968); O’Neil, God and Government at Yale: The Limits 
of Federal Regulation of Higher Education, 44 U.CIN. LAw. REv. 525 (1975). 
*’ The President of the University of Georgia expressed this concern in the following 
manner: 
At the University of Georgia, we have had to create entire new offices staffed by 
people taken from other essential duties, such as teaching and helping students. To 
keep track of the mounds of paperwork, we have had to invent whole new systems for 
receiving, completing, monitoring, filing and cataloging. We have been forced to 
compose, print and distribute volumes of letters, booklets, brochures, reports, notices 
and assorted other materials. We have become so bogged down in trying to cope with 
the morass of paperwork that we sometimes feel we're losing sight of what we're really 
supposed to be doing—teaching and inquiring into the nature of things. 

Davison, The Federal Threat to Higher Education, Atlanta Journal and Constitution, Jan. 22, 

1978 (Magazine), at 24, 26, quoted at Hunter, infra note 31a at 611, N. 10. 

** Some relief may result from the recently enacted Regulatory Flexibility Act, P.L. 96- 
354 and Paperwork Reduction Act of 1980 P.L. 96-511. The former effectively limits a federal 
agency's ability to issue rules and regulations. It compels federal agencies to periodically 
publish a description of proposed rules which are likely to have an economic impact on 
‘small entities”, a term defined to include indepedent and public colleges and universities. 
Notices of proposed rulemaking must be accompanied by an initial regulatory flexibility 
analysis (IRFA) identifying the objectives and legal basis for the proposed rule. The IRFA 
must inlcude a description of any proposed reporting or record-keeping requirements, an 
estimate of the professional skills needed for the preparation of such report and an identifi- 
cation of other federal rules which may duplicate or overlap or otherwise conflict with the 
proposed rule. The IRFA must also include a description and analysis of significant alternative 
methods to the proposal. The promulgation of final rules must be accompanied by a final 
regulatory flexibility analysis (FRFA) containing a statement of the objectives of the rule, a 
summary of the public comments to the proposal, and a description of the alternatives 
considered and the reasons for their rejection. Colleges and universities must be provided the 
opportunity to participate in the rulemaking process. In addition the legislation requires 
periodic review of existing rules by federal agencies to determine whether such rules should 
be continued, amended, or rescinded in order to reduce their impact. The American Council 
on Education has observed that “this legislation may, if carried out in the spirit of its 
enactment, bring about a significant reduction in unnecessary paperwork and reporting 
requirements for colleges and universities.’ A.C.E. Memorandum, November 5, 1980 at 3. 
The Paperwork Reduction Act of 1980 sets a federal paperwork reduction goal and establishes 
an Office of Information and Regulatory Affairs empowered to review and approve all 
federal agency information requests. 

” For example, the governmental rights of access to employment records, discussed 
infra, are inconsistent with federal regulations protecting student records’ privacy. The 
Federal Family Educational Rights and Privacy Act of 1973. 20 U.S.C. § 12329 (1976), 
commonly known as the Buckley Act, strictly limits the conditions under which records 
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by release of faculty records to representatives or investigators of 
federal equal employment enforcement agencies. Presently the De- 
partment of Labor and the Equal Employment Opportunity Com- 
mission (EEOC) generate the largest amount of federal equal em- 
ployment enforcement activity on university campuses.” 

The Department of Labor enforces Executive Order 11246," 
prohibiting employment discrimination by federal contractors on 
the basis of race, color, religion, national origin or sex, and requiring 
affirmative action. Section 402 of the Vietnam Era Veterans Read- 
justment Assistance Act of 1974 [hereinafter cited as Section 402]” 
requires affirmative action with respect to the employment and 
advancement of qualified disabled veterans and veterans of the 
Vietnam era, and Section 503 of the Rehabilitation Act of 1973 
[hereinafter cited as Section 503]** requires affirmative action with 
respect to the employment and advancement in employment of 
qualified handicapped persons. These provisions are administered 
by the Department’s Office of Federal Contract Compliance Pro- 
grams (OFCCP),“ pursuant to separate regulations containing sim- 
ilar reporting and disclosure requirements. 


A. OFCCP Retention and Access Requirements 


Under Executive Order 11246 universities are annually required 


to file an EEO-6 report (Equal Employment Opportunity Higher 





containing information about personally identifiable students may be released. Regulations 
originally promulgated by the then Department of Health, Education and Welfare and 
recently adopted by the Department of Education, 45 C.F.R. Part § 99 (1979), provide that 
when student records, defined broadly to include letters of recommendation for employment 
written by professors on behalf of students, are forwarded to another institution that “the 
party to whom the information is disclosed will not disclose the information to any other 
party” without prior written consent. Id.at § 99.33. When such recommendations are received 
by a university from applicants for employment, however, they constitute employment 
records in the custody of the receiving institution and therefore are subject to the rights of 
access by OFCCP and EEOC discussed herein. 

“The U.S. Department of Education is responsible for enforcing Title IX of the 
Education Amendments of 1972, prohibiting discrimination on the basis of sex by universities 
receiving federal financial assistance. Section 901(a) of the Education Amendments of 1972, 
20 U.S.C. § 168(a) (1972). Regulations implementing that statute currently contain provisions 
governing employment practices, with potential impact on higher education equal to that of 
the Department of Labor or the EEOC. Those provisions, however, have been invalidated by 
some federal courts as exceeding the scope of statutory authority. The issue will be heard by 
the U.S. Supreme Court this coming term. North Haven Bd. of Educ. v. Hufstedler, 629 F.2d 
773 (2d Cir. 1980), cert. granted, 49 U.S.L.W. 2116 (1981). In the meantime the Department of 
Labor has recently accounced its intenticn to reevaluate and possibly significantly revise the 
regulations in question. 30 HIGHER Ep. & NAT’L AFFAIRS No. 11, p. 4 (March 27, 1981). 

“! 30 C.F.R. 12319 (1965), as amended, Exec Order No. 11375, 82 C.F.R. 14303, (1967). For 
a detailed history of the order see United States v. New Orleans Pub. Serv., Inc., 553 F.2d 459 
(5th Cir. 1977). 

“ 38 U.S. C. § 2012 (1970). 

“8 29 U.S. C. § 793 (1970). 

“441 C. F. R. § 60-1.2 (1978). 





32 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 8, No. 1 


Education Staff Information Report) detailing by job category the 
race, ethnic and sex composition of the employment work force.” 
In addition, the government may “require a contractor to keep 
employment or other records and furnish, in the form requested, 
within reasonable limits, such information as the Director. . .deems 
necessary for the administration of the Order.’’*° Universities with 
50 or more employees or with government contracts in excess of 
$50,000 are required to develop and maintain a written affirmative 
action program in accordance with the detailed guidelines.*’ The 
program must identify the institution’s deficiencies concerning 
equal employment of women and minorities and set corrective goals 
and timetables. The Handicapped and Vietnam Era Veteran Regu- 
lations also require the preparation of affirmative action programs, 
which “may be integrated into or kept separate from other affirm- 
ative action programs of the contractor.’’** Affirmative action pro- 
grams must be updatee annually, made available for federal inspec- 
tion and are generally discloseable as a matter of public record.” 
Unlike the Executive Order 11246 regulations, the handicapped and 
Vietnam Era Veteran regulations require universities to keep for at 
least one year “records regarding complaints and actions taken 
thereunder’, as well as other employment records required by the 
agency and to furnish such information on request.” 

OFCCP regulations uniformly provide for governmental access 
to records pertinent to compliance with the law, and in the case of 
the Executive Order, specifically include the right to copy relevant 
materials.’ Failure to submit an affirmative action program, or 
refusal to supply records or other requested information, or refusal 
to allow access to the employer’s premises constitutes noncompli- 
ance which may result in the imposition of appropriate sanctions.” 
The government may enforce with its demands for access to records 
through either administrative or judicial proceedings. The admin- 
istrative enforcement proceedings are processed by the Office of 
the Solicitor of Labor. At the request of OFCCP the Department of 
Justice may enforce the contractual provisions of the Order and 
regulations by obtaining injunctive relief in the United States Dis- 


trict Court without first attempting either conciliation or adminis- 
trative action.” 





“” 41 C. F. R. § 60-1.7(a) (1978). 

“© 41 C. F. R. § 60-1.7(a)(3) (1978). 

"41 C. F. R. § 60-2.1 (1978). 

* 41 C. F. R. § 60-741.5(a) (1978); 41 C. F. R. § 60-250.5(a) (1978). 

*’ See text accompanying notes 105-108. 

41 C. F. R. § 60-350.52(a) (1981); 41 C. F. R. § 60-741.52(a) (1978). 

*' See 41 C. F. R. § 60-741.53 (1978); 41 C. F. R. § 60-250.53 (1978), 41 C. F. R. § 60-1.43 
(1978). 

” See, i.e., 41 C. F. R. § 60-741.52 (1978); 41 C. F. R. § 60-1.7(a); (1978), 41 C. F. R. § 60- 
1.26 (1978). 

8 41 C. F. R. § 60-1.26(a) (2) (1978). 
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1. Access to Records for Compliance Review 


The OFCCP may seek access to university records in the 
context either of a compliance review or an investigation of a 
discrimination complaint. Compliance reviews determine whether 
a covered employer is in adherence with applicable nondiscrimi- 
nation and affirmative action requirements. A compliance review 
is conducted to determine whether a potential contractor is in 
compliance.” Because of time limitations on the completion of 
compliance reviews record requests are normally accompanied by 
strict deadlines.” Typically, the government’s initial communication 
to the institution sets forth the nature of the investigation, the 
statutory or regulatory basis for jurisidiction, the records or infor- 
mation requested, and the time period for response. The information 
initially submitted for an OFCCP compliance review is examined 
by the investigator (Equal Opportunity Specialist ‘““EOS’’) in the 
context of a “desk audit”.** Records inspected at this stage of the 
investigation are usually of a general, statisuical nature and do not 
contain personally identifiable information. On the basis of this 
initial investigation the agency will determine whether to request 
further information. 

Except in rare instances where the desk audit reveals no com- 
pliance problems, a subsequent review will be held to further 
explore possible deficiencies and identify corrective action. De- 
pending upon the nature of potential deficiencies, the latter review 
typically entails a closer examination of the university’s records, 
including personnel records of particular recruitment, hiring, pro- 
motion or termination actions.”’ Material examined at this stage 
may contain personally identifiable information about applicants 
and employees as well as statements of evaluation and recommen- 
dation submitted in confidence. In addition to the on-site inspection, 
the OFCCP Manual states that “the EOS’s should normally obtain 
copies of relevant documents.””* However, it has been possible for 
some institutions to negotiate arrangements whereby copies of 
confidential records are not requested or the request is limited. The 





** 41 C. F. R. § 60-1.20(d) (1978). The regulations require a review prior to the award of 
nonconstruction contracts in excess of one million dollars, unless the institution has under- 
gone a review or its affirmative action program was approved within the past twelve months. 
OFCCP Fed. Contract Compliance Manual, 5-30 (1978). [hereinafter cited as Manual]. 
Although not carrying the weight of law, the Compliance Manual sets forth the agency’s 
procedures and policies for compliance and complaint investigations. 

55 Manual 4]2-70.2. 

6 Although not a procedural prerequisite to an on site review or to enforcement action 
the Manual requires that a desk audit normally be conducted. Id. at 2-50. 

*’ The EOS has a wide degree of flexibility in determining which records and infor- 


mation to inspect during the on-site review. See Guide for Identification of Additional Data 
for On-site Review, Id. at 3255. 
bas) (| 
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experience of universities in this regard has varied among the 
several regional offices of the OFCCP. 


2. Access to Records for Complaint Investigations 


A complaint investigation differs from a compliance review in 
that the scope is more narrow and the format less systematic, due 
to the varying nature of complaints which are filed.” In accordance 
with a Memorandum of Understanding between the OFCCP and 
the EEOC, the latter investigates individual complaints on the basis 
of race or sex discrimination and the OFCCP investigates class 
actions on those grounds.” In addition, the OFCCP investigates all 
complaints under section 503 (discrimination based on handicap) 
and section 402 (discrimination against Vietnam era veterans), ir- 
respective of whether they are class or individual actions.” 


B. EEOC Retention and Access Requirements 


The EEOC processes charges of discrimination under Title VII 
of the 1964 Civil Rights Act through investigation and conciliation 
efforts, judicial enforcement, and the issuance of letters authorizing 
complainants to commence private litigation. The combined admin- 
istrative and judicial approach has been summarized by the Su- 
preme Court as follows: 


A person claiming to be the victim of discrimination must first file a 
charge with the Commission. The Commission must then serve notice of 
the charge on the employer, and begin an investigation to determine 
whether there is reasonable cause to believe the charge is true. 42 U.S.C. 
§2000e-5(b). If it finds no such reasonable cause, the Commission must 
dismiss the charge. If it does find reasonable cause, it must try to eliminate 
the alleged discriminatory practice ‘by informal methods of conference, 
conciliation, and persuasion.’ Ibid. [footnote omitted.] If its attempts at 
conciliation fail, the Commission may bring a civil action against the 
employer. Id., §2000e-5(f)(1). But Title VII also makes private lawsuits by 
aggrieved employees an important part of its means of enforcement. If 
the Commission dismisses the charge, the employee may immediately file 
a private action. Ibid. And regardless of whether the Commission finds 
reasonable cause, the employee may bring an action 180 days after filing 
the charge if by that time the Commission has not filed its own lawsuit. 
Ibid; [footnote omitted.]* 





* AT OFCCP’s discretion, however, a full or limited compliance review might be 
implemented in connection with a complaint investigation. This may occur when the 
compiainant alleges systemic discrimination or when the institution has not had a recent 
general compliance review. Id. at 6032. 

™ See note 72. 

*' 41 C. F. R. § 60-1.2 (1978). 

® The EEOC also has responsibility for enforcement of the Equal Pay Act 29 U. S. C. 
§ 206(d) (1967) and the Age Discrimination in Employment Act (29 U. S. C. § 621 (1967), 
which were recently transferred from the Department of Labor. 89 LAB. REL. Rep (BNA) 
(1978). 

** EEOC v Associated Drygoods Corp. 49 U.S.L.W. 4149 (1981). 
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The EEOC’s rules regarding the retention of records are more 
specific than those of the OFCCP. Section 709(c) of Title VII requires 
employers to make and preserve records and reports as the Com- 
mission may prescribe by regulation or order. EEOC regulations 
require that institutions of higher education™ biennially file the 
EEO-6 Report with the Commission.” Although the regulations do 
not require the preparation of specific records other than the EEO- 
6, personriel or employment records which are made by institutions 
of higher education, including application forms and other records 
of employment actions, must be preserved for a period of two years 
and, where a charge of discrimination has been filed, relevant 
records must be preserved until the final disposition of the charge.® 

The Commission is empowered to examine and copy docu- 
ments in the possession of respondent employers.” Unlike the 
OFCCP, the EEOC possesses administrative subpoena power to 
obtain access to documents and records, and to require testimony 
of witnesses in the course of its investigations and administrative 
hearings.” However, since charges are normally processed by the 
agency through informal procedures the subpoena process is seldom 
used. The EEOC Compliance Manual, which sets forth the agency’s 
procedures for processing charges, states that “subpoenas should 
be used only after normal investigative methods have been ex- 
hausted. Subpoena procedures are frequently more expensive than 
diligent pursuit of the required evidence by other means and may 
cause additional delays in case processing.” 

The Compliance Manual calls upon the EEOC investigators to 
limit inquiries to “factual statements and documents”, to ‘‘avoid 
complicated compilations on the part of the respondent”, and sug- 
gests that the time allotted for response take reasonable account of 
the nature and extent of the questions posed to avoid requests for 
extensions.” Investigators are specifically instructed to attempt to 





* The definition of this term covers both public and private institutions. It includes 
any “institutional system, college, university, community college, junior college, and any 
other educational institution which offers an associate degree, baccalaureate degree or higher 
degree or a two-year program of college level studies without a degree.” 29 C. F. R § 1602.47 
(1967). 

® 29 C. F. R. § 1602.50 (1967). 

%6 29 C. F. R. § 1602.14 (1967), 29 C. F. R. § 1602.49 (1967). State civil rights enforcement 
agencies often have similar record retention requirements. See, i.e., CAL LAB. CODE § 1420.4. 
(Deering 1976). Of course the preservation of such records may also be important from the 
institution’s standpoint, in order to successfully rebut discrimination allegations. 

87 42 U.S.C. § 2000e-8(a) (1970). 

® Title VII, 42 U. S. C. § 2000e-9, § 710 (1970), as amended March 24, 1972, 29 C. F. R. 
§ 1601.16(a) (iii) (1970). Under EEOC practice subpoenas are to be used only for purpose of 
obtaining information necessary and relevant to the Commission's activities and not for the 
purpose of obtaining information on behalf of the charging party or the respondent. EEOC 
Compt. MAN. (CCH) §24.1(a)). 

°° EEOC Compl. Man. (CCH) §24.1(a). 

Id. at §10.7. 
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reach reasonable accommodation with employers who resist record 
requests: ‘‘[A]lternatives should be discussed with respondent to 
determine whether the needed information could be supplied from 
other evidence. If respondent still refuses, it may be wise not to 
pursue the matter further at that time. During the course of the 
investigation other evidence may provide or eliminate the need for, 
the requested information.” As with the OFCCP, institutions have 
often been successful in requesting the EEOC to modify record 
requests in order to minimize disruption or to meet confidentiality 
concerns. 

An agreement between the OFCCP and the EEOC provides for 
the sharing of information about an employer’s compliance status.” 
It provides that complaints filed with the OFCCP shall also be 
deemed to be filed with the EEOC, apparently enhancing the 
opportunity for duplicative enforcement efforts. In Emerson Electric 
Company v. Schlesinger,” the agreement was held to fall properly 
within the rulemaking authorities of the two agencies. The court 
concluded that the history of civil rights legislation and the Execu- 
tive Order contain ample evidence of congressional and executive 
intent to authorize cooperation, including the exchange of infor- 
mation. However, a vast difference exists between the concept of 
“confidentiality” for the purpose of public disclosure, and that for 
the purposes of agency exchange. It found that the agreement does 
not enhance the likelihood of public disclosure, but rather protects 


against that possibility by providing, ‘all requests by third parties 
for disclosure of information shall be referred to the agency which 
initially compiled or collected the information.” In addition, the 
court noted that federal law imposes criminal penalties on EEOC 
employees for the improper disclosure of information.” 


III]. LEGAL CHALLENGES TO GOVERNMENT 
AGENCY ACCESS 


A. Fourth Amendment Challenges 


Case law liberally interprets the extent of governmental access 
rights under the previously mentioned rules and regulations. The 





™ Id. at §24.1(b) (2). 

® 39 Fed. Reg. 35,853 (1974), superseded by Memorandum of Understanding, [1981]. 
EMPL. PRAC. GUIDE (CCH) 93780. 

” 465 F. Supp. 22 (E. D. M. 1978). 

™ The EEOC Manual specifically provides that prior to the disclosure of a case file, 
“all information obtained from OFCCP or any of its constituent contract compliance agencies 
pursuant to the Memorandum of Understanding, paragraph 5, will be removed.” EEOC 
CompeL. Man. (CCH) 483.6(g). 

” This argument is less persuasive in light of EEOC v. Associated Dry Goods Corp. 49 
U.S.L.W. 4149 (1981), discussed, in text accompanying notes 110-114. Note that the current 


agreement provides only that disclosure of information be “coordinated” with the originating 
agency. 
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reported decisions almost exclusively treat the EEOC’s Title VII 
authority. The Executive Order, however, was at issue in United 
States v. New Orleans Public Service, Inc.,”° Here the contractor 
argued that the rules authorizing a court injunction to compel on 
site inspection and access to records offended the constitutional 
guarantees against unreasonable searches and seizures. The court 
upheld the process, recognizing that the Order and operable regu- 
lations place on the employer the duty to provide access, and do 
not give the government authority to enter upon an employer's 
premises, either with or without a warrant, without the employer’s 
express consent. The court noted that the civil injunctive procedure 
is vastly different from a warrant procedure which would issue ex 
parte, without notice to the employer. They further noted that the 
injunctive procedure is not unconstitutional because the Fourth 
Amendment standard of reasonableness is ensured by conducting 
an adversary hearing prior to the issuance of an injunction. By the 
same reasoning the court also concluded that an administrative 
hearing for injunction after conciliation efforts have failed also 
comports with constitutional protections against unreasonable 
searches and seizures. Inasmuch as the rules and regulations require 
the administrative procedure to be conducted pursuant to notice 
and hearing incorporating essentially the same procedures as the 
Federal Rules of Civil Prodedure,” “[T]he requirement of an adver- 
sary hearing in both the district court and administrative setting 
before an injunction is issued assures that the standard of reason- 
ableness mandated by the Fourth Amendment is met.” 

Similarly, a university’s argument that the EEOC’s subpoena 
power violated the Fourth Amendment prohibition against unrea- 
sonable search and seizure because it unreasonably included per- 
sonal, private and confidential information about individuals not 
directly involved in the matter under investigation has been re- 
jected.” Noting that the parties stipulated at trial that the sub- 
poenaed personnel files and records “are both confidential and 
extremely sensitive’, the Tenth Circuit rejected the constitutional 
argument without discussion, referring to the fact that release of 





6 480 F. Supp. 705 (E.D. La 1979), citing Marshall v. Barlow’s, Inc., 436 U.S. 307 1978 
(holding warrantless searches of commercial premises under the Occupational Safety and 
Health Act of 1970 (29 U.S.C. §651 (1976), to be in violation of the 4th Amendment). 

7 See 41 C. F. R. § 60-30.1-30.30 (1978). 

78 480 F. Supp. at 707. See also United States v. Mississippi Power & Light Co., 25 Empl. 
Prac. Dec. § 31,628 (5th Cir. 1981) upholding Department of Labor inspection procedures even 
though Barlow’s, note 76, supra, “may have cast doubt on our use of the implied consent 
concept. ...If the statutory or regulatory scheme provides for resort to the federal courts 
before an inspection is forced upon a party, then the inspection provisions will not themselves 
run afoul of the Fourth Amendment.” 25 Empl. Pract. Dec. at 19,636. 

*? EEOC v. University of New Mexico, 504 F.2d 1296 (10th Cir. 1974) 
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confidential information by EEOC employees is criminally pro- 
scribed.” 


B. Challenges based on undue burden 


Aside from Fourth Amendment challenges, the EEOC’s sub- 
poena and record access power has been resisted on a variety of 
grounds, including the assertion that the investigation exceeded the 
scope of the agency’s authority, that the subpoena was unduly 
oppressive, that the material was not relevant to the particular 
investigation, that the investigation lacked jurisdiction because of 
timeliness, and that the order improperly required the employer to 
compile information not otherwise maintained. Universities have 
been especially concerned with the burdens imposed by govern- 
mental demands to compile information such as the preparation of 
statistical arrays. In addition to the confidentiality problems posed 
by access to existing records, such requests often entail significant 
staff time and expense. The courts have been divided on the 
question of whether, or under what circumstances the government 
may require an employer to compile lists or prepare documents in 
addition to those statutorily required.*' One court has stated that 
“The law does not compel the compilation or preparation of any 
research or summary by any employer, but only that the documents 
in question be made available for examination and/or copying. This 
is in keeping with traditional standards or discovery.” 

In Joslin Drygoods® a federal court of appeals affirmed a lower 
court determination that ‘to supply the information de- 
manded would require a review of every personnel file maintained 
by the company and the compilation of a substantial amount of 
information, which could not be compiled without the expenditure 
of a substantial amount of money... .’** The court concluded that 
“there is no way that the statute can be read to require an employer 
to compile information. Section 2000e-8 gives the right to copy and 
Section 2000e-9 requires the production of documentary evidence. 





” See text accompanying notes 110-114 infra. 

*'In certain situations where the university maintains no records on the topic of 
inquiry the agencies’ own procedures may suggest an alternative approach. For example, in 
reviewing compliance with guidelines on discrimination because of religion, 41. C.F.R. § 60- 
50 (1978), the OFCCP Manual recommends that in the event the employer maintains no 
records concerning employee's religious or ethnic background “it may be necessary to 
interview certain employees themselves. In investigating possible discrimination against 
Jews, the employees may be interviewed who were absent during the high holy period. 
Another approach may be to associate certain names with certain ethnic groups.” Manual at 
43-130.2a. 

“ Georgia Power Co. v. EEOC, 295 F. Supp. 950, 953-54, 412 F.2d 462 (5th Cir. 1969), 
(N.D. Ga. 1968), aff'd citing 4 Moore's FEDERAL PRACTICE 33.20 (2d ed. 1978). 

™ 483 F.2d 178, 181-82, (10th Cir. 1973). 

rad: 
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No statute requires the employer to compile anything, and the 
courts have so held.” 

On the other hand, in New Orleans Public Service v. Brown,” 
the Fifth Circuit overruled the trial court’s limitation of the EEOC’s 
right to require the employee to compile information. Citing liber- 
ality of discovery as an essential element to the agency’s investiga- 
tive power the court concluded that the narrowness of the trial 
court ruling would “totally eviscerate the powers of the EEOC to 
function under its charter from Congress.” 


C. Challenges based on relevancy. 


The courts have been hesitant to limit EEOC investigations on 
the grounds of relevance and materiality. Relevance for the purpose 
of investigating a complaint is different from relevance for the 
purpose of administrative or judicial enforcement proceedings. A 
broad interpretation at the investigatory stage is supported by the 
notion that maximum access is necessary for the agency to deter- 
mine which records are in fact relevant. As one court stated in 
authorizing the EEOC to review personnel records to determine 
whether they were “comparable” and therefore relevant: ‘“‘as the 
party being investigated, it would not be appropriate for the uni- 
versity to have the authority to determine which files might contain 
evidence of comparable situations having occurred in the college.” 
Thus, although some courts have confined the investigation to the 
specific allegations of the complaint,’ most have been inclined 
toward allowing the EEOC to conduct a broader review.” Over- 
turning a lower court determination that the EEOC was limited to 
records having to do with the complainant’s department, the court 
of appeals in Parliament House Motor Hotel Co. v. EEOC” con- 
cluded that the trial court had defined the proper scope of the 
investigation too narrowly: 


Once a charge of discrimination has been held sufficient to invoke the 
procedures of Title VII, the court must very carefully scrutinize the charge 





*° Id. at 182 quoting Georgia Power Co. v. EEOC, 412 F.2d 462, 465 (5th Cir. 1969). 

*6 507 F.2d 160 (5th Cir. 1975). 

*" Id, at 165. 

*° EEOC v. New Mexico, 504 F.2d 1296, 1300 (10th Cir. 1974). 

* Employers successfully resisted access to employment records concerning depart- 
ments or job classifications which fall outside the scope of the particular complaint under 
investigation in EEOC v. Packard Electric Div., 569 F.2d 315 (5th Cir. 1978); U.S. Steel Corp. 
v. United States, 487 F.2d 1396 (3d Cir. 1973); Joslin Drygoods Co. v. EEOC, 483 F.2d 178 (10th 
Cir. 1973). 

” See, e.g., EEOC v. Cambridge Tile Mfg. Co., 14 Fair Empl. Prac. Cas. 1467 (S.D. Ohio 
1976) permitting the exercise of subpoena power to investigate possible violations not 
contained in the original charge but which arise within course of reasonable investigation. 

®*' 444 F.2d 1335 at 1339 (5th Cir. 1971). 
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to determine the complete substance of the aggrieved party's allegations. 
Mindful of the ‘remedial and humanitarian underpinnings’ of Title VII, 
and in the belief that the Civil Rights Act of 1964 was designed ‘to protect 
the many who are unlettered and unschooled in the nuances of literary 
draftsmanship, and that it would falsify the Act’s hopes and ambitions to 
require verbal precision and finesse from those to be protected... ,’ this 
court has held that ‘all that is required of a charge is that it give sufficient 
information to enable the EEOC to see what the grievance is all about.’ 


D. Challenge on the Basis of Timeliness. 


Under similar reasoning it has been held that though timely 
filing of a Title VII action is “jurisdictional” the respondent’s claim 
of late filing may not necessarily defeat the EEOC’s right of record 
access. The determination of whether the acts complained of con- 
stitute continuing discrimination, and thus whether the complaint 
is timely may only be determined on the basis of the investigation. 


Although invalidity of a charge may be a bar to further admin- 
istrative enforcement proceedings by the EEOC, tie courts will 


generally enforce the agency’s right of access in order to determine 
whether or not the charge is valid. 


The point is that neither we nor the Commission know what evidence 
there is; there are not enough facts to rule on the question. The EEOC is 
entiled to conduct its investigation. When that has been done, the contin- 
uing violation question will be ripe. 

For the purpose of this opinion, we assume that the statute of 
limitations issue is “jurisdictional,” and that, if the statute is a bar, EEOC 
cannot proceed. But EEOC ought to be allowed to determine, in the first 
instance, whether it has jurisdiction, i.e., whether the violation is a 


continuing one. It cannot properly make that determination without first 
getting the relevant facts.” 


E. Challenge for Lack of Probable Cause 


Perhaps the landmark case concerning governmental access to 
academic records is EEOC v. University of New Mexico” where the 
government sought to investigate charges that the university had 
dismissed the complainant because of his national origin. In re- 
sponse to initial requests the university had submitted to EEOC a 
variety of information including records of prior terminations, a 
copy of the complainant’s personnnel file, all records regarding the 
determination to dismiss the complainant, and a statement of the 
reasons for the dismissal. In the university’s opinion, the informa- 





” Pacific Maritime Ass'n v. Quinn, 491 F.2d 1294 (9th Cir. 1974) (emphasis in original). 
* The EEOC does not require reasonable cause to believe that the charge is true in 


order to investigate: the applicable test of relevancy and materiality is far more permissive 
than the test of reasonable cause. 


* 504 F.2d 1296 (10th Cir. 1974). 
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tion provided clearly established that the complainant had been 
dismissed because of poor performance. In order to determine 
whether the university had treated others similarly under compa- 
rable circumstances, the EEOC further requested copies of person- 
nel files of other faculty members terminated from the same de- 
partment, and copies of personnel files of all departmental faculty 
members as of a particular date. The university resisted, claiming 
that the subpoena issued to enforce the second request was unrea- 
sonable because the university had already provided information 
sufficient to indicate that the termination was not discriminatory. 
The court concluded that the EEOC’s request was justified under 
the proper scope of relevancy for investigatory purposes, and under 
plaintiff’s burden to demonstrate pretext in accordance with Title 
VII standards.” It specifically noted that a showing of probable 
cause is not a necessary element to a valid subpoena. The court 
went on to say “that which we have previously consieered to be 
administrative ‘fishing expeditions’ are often permitted; and that 
administrative subpoenas may be enforced for investigative pur- 


poses unless they are plainly incompetent or irrelevant to any 
lawful purpose.” 


IV. LEGAL PROTECTIONS AGAINST AGENCY DISCLOSURE 


Once in the possession of a governmental agency, the question 
of potential release of sensitive information involves consideration 
of the agency’s statutory authority, its rules and regulations, the 
impact of federal public information and privacy legislation, the 
possible use of the information by the government in public admin- 
istrative or civil enforcement proceedings, and the potential for 
release through inadvertence or error.”’ The combined effect of 
these various considerations is uncertain and presently universities 
are without assurance that academic personnel records will remain 
confidential while in governmental possession.” Although OFCCP 
regulations uniformly state that reports filed and information sub- 





® See McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), holding that where an 
employer articulates a legitimate non-discriminatory reason for rejection of a complainant, 
the complainant must be “afforded a fair opportunity to show that “petitioner” stated reason 
for his rejection was in fact pretext. Especially relevant to such a showing would be evidence 
that white employees involved in acts against [employer] of comparable seriousness . . .. were 
nevertheless retained or rehired.” 411 U.S. at 804. 

*° EEOC v. University of New Mexico, supra note 94, 1303. 

*” As a practical matter, the reproduction and dissmenination of confidential records 
can only increase the possibility of leakage or unauthorized release. 

* For instance, in response to a request for such advance assurance one university 
was informed “...I cannot guarantee that any of the material in question would not be 
released. I can only state that we would recommend [to Regional Public Affairs Officer 
empowered to make disclosure determinations] that denials be made in any case in which 
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mitted shall be used only in connection with the agency’s adminis- 
trative efforts,” as noted in the discussions of the University of 
California’s litigation with the Department of Labor,’” the prospect 
of public disclosure under FOIA and the agency’s own regulations” 
is quite real. Recently the OFCCP issued a warning to its employees 
against unauthorized release of information.” The Directive rec- 
ognized that “there have been several unauthorized releases of 
material to outside sources” and reminded employees of their obli- 
gation to refrain from misusing official information under Depart- 
ment of Labor ethics and conduct standards’ as well as criminal 
provisions against the unauthorized disclosure of confidential in- 
formation.” 


A. Affirmative Action Programs 


Since they do not contain personally-identifiable information 
affirmative action programs are generally less sensitive than aca- 
demic personnel records in the possession of OFCCP. They do not 
fit neatly within the disclosure exemptions of the Freedom of 
Information Act’ and are normally subject to public disclosure.’ 
On occassion, however, it has been successfully argued that the 
self-analysis required in the identification of deficiencies and the 
establishment of corrective goals and timetabmes justifies the pro- 
tection of confidentiality of affirmative action programs. In Banks 


v. Lockheed Georgia Co.’” the court refused to compel production 
of self-evaluation materials prepared in compliance with the Exec- 
utive Order partly on the grounds that participation in the self- 
criticism and self-evaluation process would be discouraged. How- 
ever, in Banks the issue arose in discovery during Title VII litigation 
and its reasoning was resisted in the context of FOIA interpretation 
in Westinghouse Electric Corp. v. Brown,’ where the employer 





we felt there was an unwarranted invasion of personal privacy.” HEW Regional Director, 
Office for Civil Rights, Floyd L. Pierce to Chancellor Charles E. Young, University of 
California, Los Angeles, December 7, 1977 at p. 6. 

* See, e.g., 41 C. F. R. 60-1.7(c) (1980); 41 C.F.R. § 60-250.53 (1980). 

' See text accompanying notes 121-148, infra. 

'! 41 C.F.R. § 60-40—Examination and Copying of OFCCP Documents. 

' Policy Directive 80-7, February 4, 1980. 

13 29 C.F.R. § 0.735-8 (1980). 

448 USC. § 1905 (1976). 

' 5 U.S.C. § 552(b) (1976) (holding that the claim that release would chill the candor of 
self evaluation was not justiciable). Regarding the admissibility in litigation of affirmative 
action plans acknowledging underutilization as evidence of bias, see Equal Employment 
Opportunity Com’n v. Keco Industries, Inc., 22 Empl. Prac. Dec. 4 30,759 (6th Cir. 1980). cert. 
denied, 24 Empl. Prac. Dec § 31,280. 

' Bethlehem Steel Corp. v. Kreps, 23 Empl. Prac. Dec. | 30,904 (1980). 

'7 53 F.R.D. 283, (N.D.Ga.1971). 

'8 443 F. Supp. 1225 (E.D. Va. 1977). 
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sought to restrain release of affirmative action compliance infor- 
mation on the grounds that disclosure would inhibit individuals 
from voluntarily providing information in the compliance review 
process. The court viewed this as a concern of the government 
which the employer had no standing to raise. The assertion of a 
self-evaluation privilege has also been rejected where the subject 
report contained only statistical information and raw data rather 
than critical self-analysis: ‘““This court is not persuaded by the 
argument that [disclosure of raw data] will encourage other em- 
ployers to refrain from keeping reports on the number of black and 
white applicants for employment.’ 


B. Information Regarding EEOC Investigations 


Section 709(e) of the 1964 Civil Rights Act’’® forbids EEOC 
employees from publicly disclosing information pertaining to a 
charge, its investigation, and its disposition, “prior to the institution 
of any proceeding.” Section 706(b) prohibits public release at any 
time of information regarding conciliation efforts. The federal 
courts have differed on the correct interpretation of these provi- 
sions. It has been held with respect to Section 709(e) that the 
complainant is not a member of the “public” to whom disclosure is 
prohibited and therefore the EEOC may provide information to 
complainants for purposes of private Title VII litigation."’ Other 
courts have concluded that charging parties are covered by the 
prohibition and have enjoined the Commission’s practice of releas- 
ing investigative files to charging parties for private litigation pur- 
poses.’ (Pending this dispute EEOC policy continued to provide 
for release of information to charging parties and their attorneys 
prior to the commencement of litigation.)'"* The matter was resolved 





' Sears, Roebuck and Co. v. EEOC, 581 F.2d 941 (D.C. Cir. 1978). See, Webb v. 
Westinghouse Elec. Corp., 120 Empl. Prac. Dec. 30,145, 81 F.R.D 431 (1978). 

"N° 42 U.S.C. § 2000e-8(e) (1970). This prohibition has been held aot to apply to 
employees of the OFCCP with respect to similar information in its possession. See cases 
cited at 47 ALR Fed. 471, §3, (1980). 

"1H. Kessler & Co. v. EEOC, 472 F.2d 1147 (5th Cir. 1973), cert. denied, 412 U.S. 939 
(1973). 

"? See, e.g., Associated Dry Goods Corp. v. EEOC, 607 F.2d 1075 (4th Cir. 1979); Sears, 
Roebuck and Co. v. EEOC, 581 F.2d 941 (D.C. Cir. 1978), distinguishing Kessler. See Annota- 
tion, Disclosure of Information by EEOC or Other Agency as Affected by 42 U.S.C. § 2000- 
E(8) (a), Making it Unlawful for Officer or Employee of Commission to Make Public Infor- 
mation Obtained by Commission, Prior to Institution of Proceeding Involving Such Infor- 
mation, 47 A.L.R. Fed. 471 (1980). 

"3 A right which the Manual does not provide to Respondents and their attorneys. § 
83.3 Compare 29 CFR § 1601.22 which does not contain this distinction. Prior to disclosure 
information concerning the identities of confidential informants must be removed. § 83.6 
However this provision is clearly intended to protect the confidentiality of persons providing 
information to the EEOC rather than the confidentiality of persons providing information to 
the employer which is subsequently obtained by the EEOC. 
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this term by the Supreme Court’s holding in EEOC v. Associated 
Drygoods Corporation'" that “limited disclosure to a charging party 
of information in his... files when he needs that information in 
connection with a potential lawsuit” is justified and consistent with 
congressional emphasis on conciliation efforts. Writing for the 
majority , Justice Stewart reasoned that “[a] party is far more likely 
to settle when he has enough information to be able to assess the 
strengths and weaknesses of his opponent’s case as well as his 
own.” An employer’s interest in protecting the confidentiality of 
sources of evaluations was not an issue in the case and therefore 
not considered by the Court’s opinion. 

Upon the commencement of a Title VII proceeding “involving 
such information” the prohibition in 42 U.S.C. 2000 e-8(e) against 
disclosure of investigative information ceases. National Electrical 
Contractors Assocation v. Walsh' adopted the EEOC’s position 
that, accordingly, materials relating to charges brought by other 
employees against the same employer might be disclosed to a Title 
VII plaintiff as long as they are “like and related” to the cause of 
action. In Burlington Northern, Inc. v. EEOC''® however, the court 
disagreed, holding that until certification of a class, only investiga- 
tive information directly relevant to the individual plaintiff’s claims 
would properly be released within the meaning of the statute. A 
respondent’s ability to effectively assert the statutory protections 
surviving the Associated Drygoods holding is clouded by the con- 


clusion in Chrysler Corp. v. Schlesinger''’ that a private right of 
action to preclude disclosure under 42 USC 2000e-8(e) cannot be 
implied because it is a “criminal statute”’. 


C. Interviews Between Government and Institutional Personnel 


Interviews between government investigators and institutional 
employees pose a special concern: on one hand is the possibility for 
verbal disclosure of confidential information by the employee to the 
investigator without the employer’s prior opportunity to consider 
the nature of the information and the government’s authority to 
obtain it; on the other hand is the possibility of disclosure by the 
investigator of previously obtained confidential information in the 
course of the interview. Unlike the situation where existing identi- 
fied records are requested, in the course of interviews with individ- 
ual employees it is difficult for the institution to raise objections 
regarding relevancy of the information requested. Employees reluc- 





"4 445 U.S.L.W 926 (1980). 

"6 12 Empl. Prac. Dec. 911,116, 15 Fair Empl. Prac. Cas. 1158 (D.C. 1976). 

"6 582 F.2d 1097 (7th Cir. 1978), cert. denied 440 U.S. 930 (1978). 

"7 565 F.2d 1172 (3rd Cir. 1972), vacated on other grounds, 441 U.S. 281 (1977). See text 
accompanying Notes 101-103. 
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tant to participate alone in such interviews because they are unsure 
of their rights occasionally request the presence of university coun- 
sel. The OFCCP has taken the position that employees may have 
their personal representative present, but may not have the presence 
of a university lawyer.'* This is true in the case of compliance 
reviews as well as complaint investigations.'” 

There is no easy solution to the problem posed by release of 
information by investigators in the course of employee interviews. 
Certainly the communication of some information is necessary in 
order to make the interview meaningful and in order to pose 
relevant questions. The institution should at least attempt to bring 
to the government’s attention its concern for the confidentiality of 
information it has provided and request that the interviews be 
carried out with appropriate care. 


V. DEPARTMENT OF LABOR V. UNIVERSITY OF CALIFORNIA!” 


Despite the abundance of governmental regulations providing 
for access to, and the copying of, academic peer review documents, 
until recently the University of California had been able to effec- 
tively avoid the problems posed by agencies taking possession of 
those records. Upon being informed of the sensitivity of the records 
and the university’s longstanding policy against disclosure, investi- 
gators had been willing to conduct their reviews on the basis of on 
site inspection of relevant records without demanding copies. In 
those few cases where copies were requested the matter was re- 
solved by appealing to area or regional agency administrators. 

This amicable state of affairs ended in June of 1978 when the 
Department of Labor filed an Administrative Complaint charging 
the University of California, Berkeley with violation of its contrac- 
tual commitments under Executive Order 11246 and its implement- 
ing regulations.’”' The complaint arose not from an alleged violation 
of affirmative action obligations but rather from the failure of the 
university to provide the government with copies of confidential 





"8 An exception to this rule is provided in the case of managers or administrators. 
“Contractor representatives who make and implement policy [such that no distinction may 
be made between the individual and the contractor] may have the contractor's counsel 
present during their interviews, upon request by the contractor.’ Manual, at 6-80.2d3. 

"® Policy 79-22/ADM, Weldon Rogeau, Director, Employment Standards Administra- 
tion, OFCCP, March 15, 1979. OFCCP Policy provides that an attempt by an employer to 
‘prevent interviews without the presence of its representatives is a basis for enforcement 
action.” Manual, 60-80.2d3b. 

"°° The Consent Decree in this case is printed at 54-57, infra. 

"2 Department of Labor v. University of California, Berkeley case No. 78-OFCCP-7. 
Originally filed jointly by DOL and the Department of Health, Education and Welfare. HEW 
was dismissed as a plaintiff after its Executive Order compliance responsibilities were 
transferred to DOL. 
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academic personnel records in the course of a pre-award compli- 
ance review to determine the university’s eligibility as a federal 
contractor.” During the course of its investigation the Labor De- 
partment had been given the opportunity to inspect on site all 
relevant documents but was denied the opportunity to copy several 
hundred confidential records when it was unable to provide what 
the university felt to be adequate assurance that the records would 
remain confidential in the government’s possession. As an alterna- 
tive to copying, the university offered to make the documents 
available on loan to DOL regional and national offices until such 
time as the investigation and any resulting administrative actions 
were completed. The government rejected this offer insisting that it 
was necessary to have its own copies of the records in question. 
The university also suggested another solution whereby it would 
submit two sets of the requested documents, one original and one 
expurgated to delete information tending to identify confidential 
sources. By the terms of this proposal, if a third party requested 
access under the Freedom of Information Act (FOIA)’” the govern- 
ment would disclose only the expurgated copy, or, in the alternative, 
if any unexpurgated copy was threatened with judicially compelled 
disclosure, afford the university notice and an opportunity to inter- 
vene in attempt to block the disclosure. This proposal was also 
ultimately found unacceptable by the government. 

Upon issuance of the complaint, the matter was assigned to an 
Administrative Law Judge (ALJ) who recognized that “Plaintiff and 
Defendant, each having important societal interests to further, clash 
over a narrow issue.”’* From the government’s standpoint the 
central issue was its ability to effectively carry out its investigative 
responsibilities and to maintain in its files information relevant to 
the university's compliance status for administrative review at 
various levels of the government both in its regional office and in 
Washington, D.C. The university’s concern with confidentiality of 
the academic appointment and review process was summarized by 
the ALJ in the following manner: 


The University has several distinct fears concerning confidentiality. 
One is the possibility that the subject of a file himself will have access to 





'22 See 41 C.F.R. § 60-1.20 (1980) and text accompanying notes 54-57, supra. 

"235 U.S.C. § 552 (1976) 

"4 Administrative Law Judge, Recommended Decision, August 31, 1979, p.3. Under 
existing regulations the government might have, as an alternative to issuing an administrative 
complaint seeking sanctions, referred the alleged violation to the Department of Justice for 
enforcement of the contractual provisions of the Executive Order by seeking injunctive or 
declaratory relief. Perhaps one reason this alternative was not followed was that the federal 
court would have been empowered to fashion a compromise protective order providing the 
government less than the fuil access it sought. Such a court determination would be binding 
upon the government while, in the alternative, any determination by an Administrative Law 
Judge in an administrative proceeding would be a nonbinding recommendation to the 
Secretary. See Note 145. 
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his own file. He can then learn which of his colleagues think well and 
which think poorly of him. This might be awkward for later coopera- 
tion.... More significant in the University’s view is the danger of “any 
person” getting access as provided in the FOIA.’ 


In its answer to the complaint, the university denied that its 
obligations as a federal contractor required providing access to copy 
confidential documents pertaining to recruitment and selection of 
faculty ‘without suitable controls to preserve the confidential as- 
pects” of the records.’ The university argued that “once in the 
possession of the Department of Labor, confidential documents 
would be susceptible to disclosure to third parties pursuant to FOIA 
which entitles individuals to inspect and copy agency documents 
upon request. The statute does not require that the request be 
supported or justified. Although the statute exempts material con- 
stituting ‘““an unwarranted invasion of personal privacy” wide dis- 
cretion rests with the agency to decide what is “unwarranted.” 
Further, this justification for nondisclosure would have no appli- 
cation where the request is made by the subject of the record. 
Although the discretionary exemptions also provide protection for 
governmental documents which “... reveal advice-giving or delib- 
eration, in order to preserve the frankness and candor essential to 
those processes, no equivalent protection, even on a discretionary 
basis, is provided for similar documents obtained by the government 
from a private entity.”’”’ 

The Supreme Court recently confirmed in Chrysler v. Brown 
that FOIA is “purely a disclosure statute and creates no rights of 
non-disclosure with respect to categories of information exempted 
from mandatory disclosure.”’” Accordingly, the law does not afford 
a private right of action to enjoin a federal agency from disclosing 
information which, under FOIA’s exceptions, it has the discretion 
to withhold. The court in Chrysler noted that FOIA “simply states 
that the specified material [exempted from mandatory disclosure] 
is not subject to the disclosure obligations....By its terms [the 
exemption] demarcates the limits of the agency’s obligations to 
disclose; it does not foreclose disclosure.’ It observed that, in 
drafting the legislation, congressional concern was with “the 
agency’s need or preference for confidentiality; the FOIA by itself 
protects the submittor’s interest in confidentiality only to the extent 


that this interest is endorsed by the agency collecting the informa- 
tion.” 





"5 Id. at n. 5. 

"6 Answer, item 3, 13. 

"7 Report of University of Chicago Committee on Confidentiality in Matters of Faculty 
Appointment, supra Note 10, at 166. 

"8 Chrysler Corporation v. Harold Brown, Secretary of Defense, et al., 47 U.S.L.W. 4434 
(1979). 

Id. at 4437. 

130 Id. 
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Unfortunately, the federal regulations governing access to 
OFCCP documents do not offer a basis for solace with respect to 
the protection of their confidentiality.’ They provide that “I]t is 
the policy of the OFCCP to disclose information to the public’’” 
and that records obtained pursuant to Executive Order 11246 shall 
be made available to any person for inspection and copying 
“notwithstanding the applicability of tie exemption from manda- 
tory disclosure set forth in [FOIA]. If it is determined that the 
requested inspection or copying furthers the public interest and 
does not impede any of the functions of the OFCCP....’”"” 

Although OFCCP’s regulations exempt from compulsory dis- 
closure personnel files “the disclosure of which would constitute a 
clearly unwarranted invasion of personal privacy,’ this limitation 
is only effective during the course of a compliance review or while 
enforcement action is in progress or contemplated.” It provides no 
assurance of protection after the compliance process has been 
completed. More importantly, determinations regarding disclosure 
and the balancing of competing interests involved are entirely in 
the discretion of CFCCP which had declined to give the university 
assurances that copied documents would be maintained as confi- 
dential to the extent permissible under law. 

Asserting the records in question to be privileged under both 
state and federal law, the university claimed that they shoule not 
be subject to disclosure or, in the alternative, that compelled disclo- 
sure should be accompanied by an appropriate protective order 
designed to ensure the maintenance of their privacy. The privilege 
claim was based in part on McKillop v. Regents of University of 
California’ which had held that confidential academic peer eval- 
uations need not be disclosed in civil litigation because the univer- 
sity’s interest in maintaining confidentiality of its evaluation system 





'8) See 41 C.F.R. § 60-40.1 to § 60-40.4. 

"82 41 C.F.R. § 60-40.12 (1980). 

"3 41 C.F.R. § 60-40.2(a)2 (1980). 

"4 41 C.F.R. § 60-40.3(a) (5)2 (1980). 

' 41 C.F.R. § 60-40.3(a) (5)2 (1980). 

'86 386 F. Supp. 1270 (N.D. Cal. 1975). See also Kerr v. United States District Court for 
the Northern District of California, 426 U.S. 394, 405 (1976), where the Supreme Court 
recognized a qualified privilege with respect to the personnel files of members of the 
California Audit Authority in discovery during a private civil rights action. The Court held 
that the Authority's privilege claim resting “on the notion that turning over the requested 
documents would result in substantial injury to the state’s prison-parole system by unnec- 
essarily chilling the free and uninhibited exchange of ideas between staff members within 
the system, by causing the unwarranted disclosure and consequent drying-up of confidential 
sources, and in general by unjustifiably compromising the confidentiality of the system’s 
records and personnel files,’ were entitled to some weight and that an in camera review of 
the documents by the trial court would ensure a proper balance between the claims of 


irrelevance and privilege on the one hand and the assertion of need for the documents on the 
other. 
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outweighed the interest in disclosure. The court stated that a similar 
balancing test would be applicable under federal law and that the 
confidential peer evaluations would be similarly protected.’”’ The 
university also argued that compliance with the government’s de- 
mand and the resulting possibility of public disclosure of the records 
in question would violate the university’s legal obligations to honor 
its commitments of confidentiality to authors of letters of recom- 
mendation and other participants in the peer review process. It 
noted that the very type of personnel records threatened with public 
release by the government’s demand were the type of records 
federal agencies are expressly prohibited from publicly disclosing 
with respect to their own employees, without consent, under federal 
statute.’ 

The government responded that the federal regulatory provi- 
sions for copying are fully consistent with the purposes of the 
Executive Order even though the Order does not sqecifically men- 
tion copying and that, further, by voluntarily accepting federal 
support for campus research, the university contractually commit- 
ted itself to comply with the Executive Order and the Secretary of 
Labor’s implementing rules, regulations, and orders.’ “The fact 
that the defendant is an educational institution of some renown 
does not entitle it to special treatment by excusing it from its 
contractual obligation any more than any other large government 


contractor’’.'*° 


The government claimed that the university’s reliance upon 
privilege decisions such as McKillop was inappropriate since those 
cases dealt with the discovery rights of private litigants rather than 
compliance with federal regulations. The regulations in question, 
according to the government, were clear, unqualified, and subject 
to no limitation of privilege. It asserted that the strong interest in 





‘57 Td. at 1278 n.15. See also Keyes v. Lenoir Rhyne College, 552 F.2d 579 (4th Cir. 1977), 
upholding the trial court’s issuance of a protective order barring discovery of confidential 
evaluations of faculty members in a sex and age discrimination action; Richards of Rockford, 
Inc. v. Pacific Gas and Electric Co., 71 F.R.D. 388 (N.D. Cal. 1976), refusing to compel 
disclosure of documents relating to confidential interviews between academic researchers 
and employees of the defendant. 

'88 See Federal Privacy Act, 5 U.S.C. § 522a(e)10 (1976), requiring federal agencies to 
establish safeguards ensuring the security and confidentiality of records containing personal 
information. With respect to an individual's right of access to his or her own records it should 
be noted that the Act’s exemptions, which are discretionary, enable the agency to protect 
“information given to the government, under a pledge of confidentiality, in federal employ- 
ment eligibility matters, but contain no equivalent protection, even on a discretionary basis, 
for similar information provided, even on a confidential basis to a private employer and later 
acquired by the government.” University of Chicago Report of the Committee on Confiden- 
tiality in Matters of Faculty Appointment, p.166 n.2 and n.9a. In other words, assurances of 
confidentiality in employment matters available to federal agencies are not similarly available 
to universities whose employment records are in the possession of the federal government. 

'89 Pre-hearing Memorandum for the Department of Labor, Case no. 78-OFCCP-7, 39. 

Id. at 43. 
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enforcing civil rights legislation and conducting speedy investiga- 
tions outweigh any possible claim of governmental privilege con- 
cerning personnel evaluations. In addition the government argued 
that the ALJ was without authority to issue a protective order in 
this instance. 

The ALJ's Recommended Decision adopted the university’s 
position that appropriate legal privileges should be applied even 
though the language of the regulation is unqualified. “Other judges 
faced with similar plain words in statutes have not hesitated to 
consider the policies of the law of privilege inherent in the legal 
process.” '*’ In fashioning the appropriate “balance” of interests, he 
concluded that the two societal interests at stake were not neces- 
sarily incompatible. He found that confidentiality was essential to 
the faculty appointment and promotion process: 


The effect of not affording the documents some protection would be to 
chill the candor of the writers of letters of recommendation, and to inhibit 
accuracy of minutes of deliberative committees. The result would likely 
be greater resort to informal communication by telephone. The spoken 
word, when it leaves traces at all, leaves less accurate and more easily 
changeable traces than the written word. Recollections fade faster than 
ink, and both consciously and unconsciously are susceptible to being 
molded by the perceived desires of the investigator. Words written with 
the likelihood of publicity are likely to be bland and noncommital and 
nonspecific. Objective facts such as publications or other accomplish- 
ments are likely to remain clear in such a record, but subjective evaluations 
of work and personality are likely to become obscured. ... To the extent 
that society has a stake in the quality of higher education and research, 
and to the extent that the confidential peer review system is essential to 
high quality, society would lose if the documents lost their protection.’ 


Further, the ALJ ruled that protection of confidentiality is 
essential to both the university and government’s interest in effec- 
tive affirmative action programs: 


Had the written record reflected less caneor or had there been no written 
record, it is certain that [the investigator's] efforts would have been less 
successful. Furthermore the University’s own procedures to implement 
affirmative action depend upon the appointment process leaving a written 
record. It is in no one’s interest to kill the goose that lays golden eggs. In 
short, affirmative action enforcement and the peer review process would 
both suffer if confidentiality were breached.'*” 





'! United States Department of Labor v. University of California, Case No. 78-OFFCP- 
7, Recommended Decision August 31, 1979, p. 10, citing N.L.R.B. v. Harvey, 349 F.2d 900 (4th 
Cir. 1965), concluding that the attorney-client privilege applies to the NLRB’s right of access 
to information under the National Labor Relations Act, U.S.C. § 161 (1970; Reisman v. Caplin, 
375 U.S. 440, 449, (1964), concluding that a summons under the Internal Revenue Code, 26 


U.S.C. § 7602 (1970), may be challenged in the federal courts ‘‘on any appropriate ground.” 
'? Id. at 16-17. 


dwar i. 
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He concluded that although the university must provide full 
access to all relevant records, it need not permit the copying and 
removal from campus of documents central to the confidential peer 
review process. He defined these to include letters of recommen- 
dation and evaluation submitted with an understanding of confi- 
dentiality (except where the writer expressly agrees to disclosure) 
and records revealing the minutes and the names of members of 
confidential review committees.’ 

The AL]’s decision was rejected by the Secretary of Labor who 
ruled that no legal privilege attached to the records in question and 
ordered cancellation of the Berkeley campus’s existing contracts 
and debarment from future contracts.“ The imposition of the 
sanctions was suspended for thirty days to enable the university to 
comply by providing the records in question.’ The Secretary 
reasoned that speculative disclosure does not justify non-compli- 
ance and that the government’s regulations adequately protect the 
records. He acknowledged, however, that the DOL is not “insensi- 
tive to the University’s concerns” and stated that “I will instruct 
appropriate departmental officials to immediately interpret the reg- 
ulations in a manner that will protect the confidentiality of peer 
review documents. Furthermore, recognizing that UCB believes that 
the regulations are ambiguous on this matter, I plan to issue a Notice 
of Proposed Rulemaking, pursuant to the Administrative Procedure 
Act, 5 U.S.C. §§ 551 et seq., which will unequivocally set forth the 
Department’s position protecting the confidentiality of the docu- 
ments at issue.”'*” The promised regulatory reform has not yet 
occurred, and it is uncertain whether the assurance will be consid- 
ered binding by the Department under the new administration. The 
Department has, however, issued an internal policy directive in- 
structing FOI personnel to maintain peer review records as confi- 
dential ‘except as required by law.’ 





4 On a related issue he concluded that investigators must be permitted to remove 
their notes from campus even though they may contain sensitive information. He reasoned 
that agencies would have a greater incentive to protect the notes of their own investigators 
and that the non-disclosure of such notes would be legally more defensible under the FOIA 
than the university's own records. In support of this interpretation see Robert E. Williams, Jr. 
v. Department of Labor, 23 Empl. Prac. Dec. 30, 984 (D.C. 1980), upholding the Department of 
Labor’s refusal to disclose an investigator's recommendation to superiors as falling within 
FOIA exemption (b)(5) protecting “inter-agency or intra-agency memorandums or letters 
which would not be available by law to a party other than an agency in litigation with the 
agency. 

© Under DOL administrative hearing procedures the AL] is empowered to issue a 
recommended decision for a Final Administrative Order by the Secretary of Labor. 41 CFR 
§ 60-30.27 (1979). Where the Secretary determines that the contractor is in violation of the 
Executive Order or implementing regulations, a Final Administrative Order to enjoin violation 
and to impose appropriate sanctions may be issued. 41 C. F. R. § 60-30.30 (1979). 

6 Decision and Administrative Order of the Secretary of Labor, Department of Labor 
v. University of California, No. 78-OFCCP-7, September 4, 1980. 

7 Id. at 42-43. 

‘8 OFCCP Policy Directive 81-1 (Jan. 16, 1981). 
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Subsequent to the announcement of the Secretary’s ruling, the 
university and the government entered into negotiations which 
ultimately resulted in a timely consent decree satisfactory to the 
parties.” The decree contains several elements designed to mini- 
mize the risk of disclosure of confidential records. OFCCP may 
remove copies of confidential records where it concludes that they 
are necessary to its executive order review but the investigator’s 
request must be approved in advance by the agency’s area office 
director. The documents are to be returned to the university upon 
completion of the compliance review or complaint investigation (or 
subsequent administrative or judicial enforcement proceedings) 
where they will be maintained for at least ten years and be made 
available to the government upon request. While in the govern- 
ment’s possession the documents will be maintained in confidence. 
If the documents are to be used by the government in enforcement 
proceedings, the University shall be provided the opportunity to 
seek an appropriate protective order. It is clear that this compromise 
contains the greatest assurance of protection that DOL is capable of 
providing under existing law. 


CONCLUSION 


One university presently has an accord with the Department 
of Labor which goes far in satisfying its confidentiality needs. 
Whether this understanding will have any impact on the record 
access procedures of other investigatory agencies remains to be 
seen. At present OFCCP is apparently unwilling to voluntarily 
extend the conditions of the consent decree to other universities. 
Each university is therefore forced to undergo litigation indepen- 
dently if it seeks treatment of its records by that agency. In the 
meantime the erosion of the peer review system that had been 
anticipated is slowly materializing. Universities are more frequently 
experiencing reluctance or refusal of persons to provide evaluations. 
Evaluations received are becoming more bland, less specific, critical 
only by “damning with faint praise.”’ Due to the threat of disclosure, 
universities themselves are beginning to place conditions which 
cannot be honored on the transfer of academic records from one 
institution to another. For example some universities transfer rec- 
ords on behalf of job applicants upon the condition that the records 
not be reviewed by persons other than those in the appointment 
process and that they be immediately returned upon completion of 
the process. Because of the various access and record keeping 





'* Consent Decree, Department of Labor v. University of California, Case No. 78- 
OFCCP-7 September 4, 1980. Printed at pp. 54-57, infra. 
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requirements discussed above, these conditions cannot legally be 
met. The American Council on Education, other higher education 
organizations, and individual universities are attempting to solve 
this dilemma but until the underlying legal issues are settled, either 
through the adoption of appropriate statutory and regulatory mod- 
ification, or through the extension of a qualified First Amendment 
privilege to the academic peer review process, the problem will 
persist. 





Consent Decree From 
In re United States Department of 
Labor, Office of Federal Contract 
Compliance Programs v Regents of the 
University of California* 


On September 4, 1980, the Secretary of Labor entered his 
Decision and Administrative Order in this case in which he found, 
inter alia, that the University of California, Berkeley (hereinafter 
UCB) had violated Executive Order 11246, as amended, by refusing 
to allow Federal compliance agencies to take copies of documents 
(and notes regarding them) involving UCB’s academic “peer review”’ 
selection process off campus. While the Secretary’s Order prohibits 
UCB from refusing to allow the Office of Federal Contract Compli- 
ance Programs (OFCCP) access to remove notes and copies of 
books, records, and accounts and other materials off campus or 
from any other place at which they are maintained, it also recog- 
nizes UCB’s interest in maintaining the confidentiality of its peer 
review process. 

The parties recognize that similar concerns involve the aca- 
demic peer review selection process at the other campuses and 
locations of the University of California. Thus, they have agreed to 
the substitution of The Regents of the University of California in 
this case, for UCB, and to the inclusion of the entire University of 
California (hereinafter the University) within their settlement of 
this case. 

Therefore, in settlement of the issues in this case, the parties 
agree to the entry of the following Order by this Court: 

1. The University shall provide OFCCP access for inspection 
and copying of such books, records, accounts, and other materials 
which OFCCP determines to be relevant and necessary whenever 
it is reviewing the University’s compliance with Executive Order 
11246, as amended, and the rules, regulations and orders issued 
pursuant thereto (hereinafter Executive Order 11246 or the Execu- 
tive Order). The University shall allow OFCCP to remove copies of 
said books, records, accounts, other materials, and notes therefrom 
off campus or from any other place at which they are maintained.’ 





“U.S. Dept. of Labor, Office of Administrative Law Judges, Case No. 78-OFCCP-7. submitted 
by Donald L. Reidhaar, General Counsel for The Regents of the University of California. 

' However, nothing in this Consent Decree shall be deemed to in any way limit the 
University’s right under 41 CFR 60-60.4(c) (or its successor) to question the relevancy of 


54 
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2. OFCCP will remove copies of books, records, accounts, and 
other University materials off campus where it concludes, [sic] that 
said materials are necessary to its Executive Order review. How- 
ever, where such books, records, accounts or other materials con- 
cern the following, and are and have been maintained in confidence 
by the University, prior to making copies, the OFCCP investigator 
(EOS) will justify his/her decision to the appropriate OFCCP Area 
Office Director: 

a. Letters of evaluation or other statements pertaining to any 
individual received by the University in the academic peer review 
process with the understanding that the letter or statement will be 
held in confidence; 

b. Letters from the chairperson (or equivalent officer) in the 
academic peer review process setting forth a departmental recom- 
mendation; and, 

c. Reports, recommendations, and other related documents 
from administrative officers and campus ad hoc and standing 
committees in the academic peer review process concerning evalu- 
ations of individuals. 

Only if the Area Office Director concurs, will copies of any of 
the above-listed documents be taken off campus or removed from 
any other place where they are retained by the University. If the 
Area Office Director concurs, the University shall be notified by 
the Area Office Director of the documents to be copied and re- 
moved. Copies will then be taken off campus, or from other loca- 
tions where they are maintained by the University, in accordance 
with OFCCP’s Executive Order compliance assessment needs. 

3. OFCCP shall promptly notify the University of any legal 
action, in which OFCCP or the Department of Labor is a party, 
initiated under the Freedom of Information Act or the Federal 
Privacy Act seeking access to any of the documents listed in 
Paragraph 2, a-c, above, which were received from the University 
pursuant to any of the programs administered by OFCCP. 

4. Where OFCCP takes copies of any of the documents listed 
in Paragraph 2, a-c, above, off campus or from other locations 
where they are maintained by the University, all copies vf such 
documents (which have not been entered as hearing or trial exhibits) 
shall be returned to the University within a reasonable period of 
time after completion, as determined by the Department of Labor, 
of a compliance review, complaint investigation, other investigation, 
or administrative or judicial enforcement proceedings.” The Univer- 
sity will then maintain said copies for at least ten (10) years unless 





documents removed off campus or from any other place at which they are maintained, and 
to seek their return thereunder. 

? The term: “completion” includes, but is not limited to, Departmental reviews of such 
reviews, investigations, or proceedings. 
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the parties mutually agree on a shorter period of retention, and will 
provide them to OFCCP whenever it requests them. When such 
documents are provided, OFCCP shall maintain and return them in 
accordance with this Consent Decree. 

5. Consistent with the Secretary’s Decision in this case, the 
Department of Labor will maintain the documents obtained pur- 
suant to Paragraph 2, a-c, above, in confidence. 

In any legal enforcement action, nothing herein precludes the 
University from seeking a protective order regarding the documents 
in Paragraph 2(a)-(c), above. Prior to introducing any of such 
documents into evidence, OFCCP shall provide the University with 
the opportunity to seek a protective order. 

6. Effective on entry of this Consent Decree, UCB shall be 
considered to be an eligible contractor and bidder under Executive 
Order 11246, as amended. 

7. This Consent Decree shall apply to all campuses and loca- 
tions of the University of California. It is binding on The Regents of 
the University of California, their agents, the officers and executive 
officials of the campuses and locations of the University, their 
agents, the Department of Labor, its agents, their successors in 
interest, and all other persons and agencies acting for, through or in 
concert with the Department of Labor pursuant to Executive Order 
11246, as amended. ‘Successors in interest’ include, but are not 
limited to the governing body of the University, in whatever sub- 
sequent form, and any agency or agencies of the Federal Govern- 
ment that may in the future have responsibility for administering 
Executive Order 11246. 

8. This Court hereby retains jurisdiction over this action to 
insure compliance with the Secretary of Labor’s September 4, 1980 
Decision and Administrative Order ... and with this Consent De- 
cree. If an application or motion for an order of enforcement or 
clarification indicates by signature of counsel that the application 
or motion is unopposed by both parties, the application or motion 
may be presented to the Court without hearing, and the proposed 
order may be implemented immediately. If said application or 
motion is opposed by a party, the party in opposition shall file a 
written response within twenty (20) days of service of the motion 
and supporting memorandum. The Administrative Law Judge may, 
if deemed appropriate, schedule an oral hearing on the motion. In 
the event that the OFCCP, through counsel, believes that the Uni- 
versity has violated any portion of this Consent Decree, it shall 
notify the University in writing, by certified mail, of that fact. Such 
notice shall set forth the bases for the alleged violation. The parties 
shall then consult, and only if the matter cannot be satisfactorily 
resolved to the satisfaction of both parties, may OFCCP file a 
Motion for Sanctions. After briefing by the parties, and oral argu- 
ment if deemed necessary by the Administrative Law Judge, a 
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Recommended Decision shall be issued in accordance with 41 CFR 
60-30.27 or 60-30.35, as appropriate. The matter shall then proceed 
in accordance with 41 CFR 60-30.28 et seq. or 60-30.36 and 60-30.37, 
as appropriate. 


CONSENTED TO BY THE DEPARTMENT OF LABOR: 


LOUIS G. FERRAND, JR. 
Counsel for Civil Rights 
JEAN E. DAVIS 
Attorney 


CONSENTED TO BY THE REGENTS OF THE UNIVERSITY 
OF CALIFORNIA: 


DONALD L. REIDHAAR 
General Counsel 


SO ORDERED THIS 3d day of October, 1980. 
MORRIS SCHNEIDER 
ADMINISTRATIVE LAW JUDGE 





BRIEF FOR PETITIONERS in 


University of Texas v. Camenisch* 


This brief was filed in the United States Supreme Court on writ of 
certiorari from a judgment for plaintiff-appellee entered by the 
United States Court of Appeals for the Fifth Circuit in Camenisch 
v. University of Texas, 616 F.2d 127 (1980). The Fifth Circuit had 
denied the University’s motion for rehearing en banc, 618 F.2d 
1389 (1980). For purposes of publication here, Parties to the Pro- 
ceeding, Questions Presented for Review, Table of Contents, Table 
of Authorities, Opinions Below, Jurisdiction, and Summary of 
Argur. 2nt have been deleted, and several portions of the body of 
the brief have been edited or deleted as indicated. Record refer- 
ences have also been deleted. 


STATEMENT OF THE CASE 


This is a suit brought by Respondent, Walter Camenisch, a deaf 
graduate student, against Petitioner, The University of Texas at 
Austin, a state insitution of higher education, seeking injunctive 
relief to compel Petitioner to provide Respondent with a sign lan- 
guage interpreter to assist him in his classroom work at Petitioner 
University. Respondent contends that Section 504 of the Rehabili- 
tation Act of 1973 (29 U.S.C. §794)** and the Regulations promul- 





* U.S. Supreme Court, Docket No. 80-317. Permission to publish granted by The University 
of Texas. 


** The statute originally provided: 


“No otherwise qualified handicapped individual in the United States, as defined in 
section 7(6)(29 U.S.C. §706[6]), shall, solely by reason of his handicap, be excluded from 
the participation in, be denied the benefits of, or be subjected to discrimination under 
any program or activity receiving Federal financial assistance.” 


Section 504 was amended in 1978 to provide for nondiscrimination by federal agencies 
and, after amendment, now reads: 


“No otherwise qualified handicapped individual in the United States, as defined in 
section 7(7)(29 U.S.C. §706[7]), shall, solely by reason of his handicap, be excluded from 
the participation in, be denied the benefits of, or be subjected to discrimination under 
any program or activity receiving federal financial assistance or under any program or 
activity conducted by any Executive agency or by the United States Postal Service. The 
head of each such agency shall promulgate such regulations as may be necessary to 
carry out the amendments to this section made by the Rehabilitation, Comprehensive 
Services, and Developmental Disabilities Act of 1978. Copies of any proposed regulation 
shall be submitted to appropriate authorizing committees of the Congress, and such 
regulation may take effect no earlier than the thirtieth day after the date on which such 
regulation is so submitted to such committees.” 
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gated by the Department of Health, Education & Welfare pursuant 
thereto require Petitioner to provide such services. 

Prior to filing this action, Respondent requested the Petitioner 
to provide him with a sign langauge interpreter. The Petitioner 
denied Respondent’s request on the grounds that he did not meet 
the Petitioner’s established criteria for financial assistance to grad- 
uate students. 

At the hearing in District Court, Respondent testified that the 
Petitioner had accommodated his handicap at all times by allowing 
Respondent to have an interpreter in the classroom. That interpreter 
was paid by Respondent. It was stipulated at the trial that the 
Petitioner was the recipient of federal funds, but no showing was 
made that any of the programs or activities in which Respondent 
took part received federal financial assistance. 

The District Court found Section 504 and the HEW Regulations 
applicable to Respondent’s claim and ordered Petitioner to procure 
and compensate a qualified interpreter to assist Respondent in his 
classes.... The Petitioner complied with the District Court order, 
and Responder posted a bond in order that the Petitioner might be 
reimbursed in the event that the order of the District Court was set 
aside on appeal.... 

The Petitioner appealed from the mandatory injunction entered 
by the District Court. After briefs had been submitted to the Court 
of Appeals for the Fifth Circuit by the parties, this Court decided 
Southeastern Community College v. Davis, 442 U.S. 397, 99 S.Ct. 
2361 (1979), and counsel for both parties were asked to comment by 
letter briefs and in oral argument upon the possible implications of 
the Southeastern Community College decision upon this case. The 
Court of Appeals affirmed the District Court, holding that a private 
cause of action should be implied under Section 504 and that the 
Petitioner was required to bear the expense of furnishing Respon- 
dent with an interpreter, Southeastern Community College notwith- 
standing. The Fifth Circuit denied the University’s Motion for 
Rehearing En Banc, and these certiorari proceedings followed. 

ARGUMENT 
I. 
THE COURT OF APPEALS MISCONSTRUED THIS COURT'S DECI- 
SION IN SOUTHEASTERN COMMUNITY COLLEGE V. DAVIS, 442 
U.S. 397, 99 S.Ct. 2361 (1979), SO AS TO REQUIRE THAT THE UNIVER- 
SITY OF TEXAS PROVIDE AUXILIARY SERVICES AND AFFIRMA- 
TIVE ACTION UNDER SECTION 504 OF THE REHABILITATION ACT 
OF 1973, 29 U.S.C. §794 AND ASSUME THE FINANCIAL AND ADMIN- 


ISTRATIVE BURDENS OF FURNISHING AN INTERPRETER FOR A 


DEAF GRADUATE STUDENT TO ASSIST HIM IN HIS CLASSROOM 
WORK. 


The Fifth Circuit held that this Court’s decision in Southeastern 
Community College v. Davis, 442 U.S. 397, 99 S.Ct. 2361 (1979), did 
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not prohibit the imposition on Petitioner, the University of Texas at 
Austin, of the financial and administrative burdens of furnishing 
an interpreter for Respondent, a deaf graduate student, to assist him 
in his classroom work. The Fifth Circuit, in construing Southeastern 
Community College, stated that: 


“The decision in Southeastern Community College was clearly not in- 
tended to bar relief under this statute for all handicapped people in the 
future.” 616 F.2d 127, 132. 


The Fifth Circuit further stated that: 


‘.,,.the Supreme Court’s decision in Southeastern Community College 
says only that section 504 does not require a school to provide services to 
a handicapped individual for a program for which the individual’s hand- 
icap precludes him from ever realizing the principal benefits of the 
training. While such a rule obviously needs more clarification, it is clear 
that in this case, Camenisch’s claim can succeed on the merits, despite the 
holding in Southeastern Community College, since he can obviously 
perform well in his profession.” 616 F.2d 127, 133. 


Such a narrow reading of this Court’s decision in Southeastern 
Community College is erroneous because it ignores the clear holding 
that Section 504 itself does not impose an affirmative action obli- 
gation upon Petitioner to provide the requested services and that 
HEW lacks the authority to create such an affirmative action 
obligation pursuant to the language of Section 504. 

While under Southeastern Community College a university 
might be required to permit a blind student to tape record lectures 
where the practice is otherwise forbidden or to permit a deaf 
student to use an interpreter in the classroom at the student’s 
expense (which was allowed by the Petitioner in this case), no 
financial obligation to provide such a service can be imposed on the 
Petitioner by virtue of Section 504 of the Rehabilitation Act of 1973. 


In Southeastern Community College, this Court stated as fol- 
lows: 


“The language and structure of the Rehabilitation Act of 1973 reflect a 
recognition by Congress of the distinction between the evenhanded treat- 
ment of qualified handicapped persons and affirmative efforts to over- 
come the disabilities caused by handicaps.” 


* * * 


“Section 504 does not refer at all to affirmative action, and except as it 
applies to federal employers it does not provide for implementation by 
administrative action. A comparison of these provisions [§§601(b), 503(a), 
504] demonstrates that Congress understood accommodation of the needs 
of handicapped individuals may require affirmative action and knew how 
to provide for it in those instances where it wished to do so.” 


* * - 
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‘Here neither the language, purpose, nor history of §504 reveals an intent 
to impose an affirmative action obligation on all recipients of federal 
funds. Accordingly, we hold that even if HEW has attempted to create 


such an obligation itself, it lacks the authority to do so.” 99 S.Ct. 2361, 
2369-70. 


The Petitioner supports reasonable affirmative action obliga- 
tions when they are the result of the express will of the Congress, 
and the Petitioner agrees that it must accommodate handicapped 
students in some cases where no financial outlay is required. 
However, a reading of the entire Rehabilitation Act of 1973 reveals 
that Section 504 of the Act was not, and is not, intended to impose 
financial obligations on the states or state institutions such as 
Petitioner. 

The Rehabilitation Act establishes the Federal Rehabilitation 
Service Administration and provides for a number of programs to 
assist the handicapped. Among the services offered are evaluation, 
counseling, training, restoration, placement and maintenance of the 
handicapped, and architectural and transportation barriers are also 
addressed. Federal monies are appropriated to carry out these 
services. 

As the final provision of the Rehabilitation Act, Congress added 
Section 504 (29 U.S.C. §794), which provides: 


“No otherwise qualified handicapped individual in the United States, as 
defined in Section 706(6) of this title, shall, solely by reason of his 
handicap, be excluded from the participation in, be denied the benefits of, 
or be subjected to discrimination under any program or activity receiving 
federal financial assistance.” 


This is all Congress said on the subject of programs receiving federal 
financial assistance and the participation of handicapped persons 
in these programs. Nothing was said concerning the enforcement 
responsibilities of this legislation or the consequences of any viola- 
tion of the statute. No monies were appropriated by Congress to 
fund any affirmative action or reasonable accommodation steps or 
processes which may be required to permit the handicapped to 
engage in federally assisted programs which may be inaccessible or 
unavailable unless some accommodation is made in favor of the 
handicapped. 

On April 29, 1976, Executive Order No. 11914 was issued which 
dealt with non-discrimination in federally assisted programs. 
Therein, the President conferred on the Department of Health, 
Education & Welfare (an action questioned by the Petitioner), the 
power to interpret, administer and enforce the provisions of Section 
504. However, the Executive Order did not direct HEW to construct 
an affirmative action program under the aegis of Section 504. 

In late 1978, Section 504 was amended by the Rehabilitation, 
Comprehensive Services, and Developmental Disabilities Amend- 
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ments of 1978, Pub. L. No. 95-602, §119, 92 Stat. 2982 (1978), so as to 
prohibit discrimination by federal agencies and to require that such 
agencies indicate compliance by the establishment of regulations to 
implement the non-discrimination mandate. No such requirement 
was imposed by Congress on recipient agencies, other than federal, 
to take any affirmative compliance steps. 

At the same time that Section 504 was amended to include 
federal agencies, new handicapped programs were enacted to re- 
move architectural and transportation barriers, to provide employ- 
ment opportunities for the handicapped, and to provide for ‘“‘inde- 
pendent living” by handicapped persons. [Pub. L. 95-692, codified 
as 29 U.S.C. §§794(b), 795 and 796.] While federal monies were 
provided for these new programs, Congress again failed to make 
federal appropriations to provide for accommodation of the handi- 
capped in federally assisted programs covered by Section 504. 

The Fifth Circuit, in Camenisch, supra, found that ‘“HEW 
regulations [45 C.F.R. §84.44(d)(2) 1979] require institutions to pro- 
vide services in their academic programs to accommodate the hand- 
icapped, including the provision of such services as sign language 
interpreters.” 616 F.2d 127, 133. The Fifth Circuit further stated that 
‘the University denied Camenisch his request for sign language 
interpreter services on the grounds that he did not meet the Uni- 
versity’s established criteria for financial assistance to graduate 
students.” 616 F.2d 127, 129. 

Clearly, the issue before this Court is not a refusal to accom- 
modate a handicapped student, but, instead, whether an “entitle- 
ment” exists pursuant to Section 504 for handicapped students 
which automatically imposes an onerous financial burden on insti- 
tutions of higher education to meet affirmative action obligations 
created, not by the Congress, but by HEW through regulations such 
as 45 C.F.R. §84.44(d)(2) 1979.’ If such an “entitlement,” as has been 
imposed by HEW, is upheld by this Court, the limited resources 
committed to higher education by the State of Texas must be 
diverted and diluted to accommodate a costly quasirehabilitation 
role through the provision of “auxiliary aids,” including sign lan- 
guage interpreters. In addition to the financial burden involved, the 
administrative burden of recruiting qualified sign language inter- 
preters capable of accurately functioning in a myriad of educational 
specialties, each with its own technical language, is not an insignif- 
icant problem. 


Regulations promulgated by the Department of Health, Edu- 





' In a cost survey prepared for HEW, the estimated annual pecuniary cost of compliance 
with the act has been set at 3.2 billion dollars. D. O'Neil, Discrimination Against Handicapped 
Person—The Costs, Benefits and Economic Impact of Implementing Section 504 of the 
Rehabilitation Act Covering Recipients of HEW Financial Assistance, at 65 (May 4, 1977) 
(unpublished report prepared for the HEW Office for Civil Rights under Orders NO. SA- 
4141-76 and No. SA-2471-77). 








1981-82 PETITIONER’S BRIEF, CAMENISCH 63 


cation & Welfare which create an entitlement for handicapped 
students and impose costly affirmative action obligations upon 
higher education constitute an unauthorized extension of the obli- 
gations imposed by Section 504. Southeastern Community College 
v. Davis, supra. 

The affirmative action provisions of the HEW Regulations in 
issue in this case have no statutory basis, and they are invalid. As 


this Court noted in United States v. Larionoff, 431 U.S. 864, 873, n. 
12 (1977): 


‘12. The power of an administrative officer or board to administer a 
federal statute and to prescribe rules and regulations to that end 
is... [only] the power to adopt regulations to carry into effect the will of 
the Congress as expressed by the statute. A regulation which does not do 
this, but operates to create a rule out of harmony with the statute, is a 
mere nullity.” 


It is patent that Section 504 imposes no such financial liability 
upon those state institutions and agencies covered by the Act, and 


the Court of Appeals’ decision in this case is erroneous in holding 
that it does. 


Il. 


THE COURT OF APPEALS INCORRECTLY HELD THAT SECTION 
504 OF THE REHABILITATION ACT OF 1973 CONFERS A PRIVATE 
CAUSE OF ACTION IN FAVOR OF HANDICAPPED PERSONS. 


The Fifth Circuit Court of Appeals found that Section 504 
creates a private, individual right of action for equitable relief, 
relying upon the decision of Lloyd v. Regional Transportation 
Authority, 548 F.2d 1277 (7th Cir. 1977) and its progeny— Kampmeir 
v. Nyguist, 553 F.2d 296 (2nd Cir. 1977); United Handicapped Fed- 
eration v. Andre, 558 F.2d 413 (8th Cir. 1977); and NAACP v. Medical 
Center, Inc., 599 F.2d 1247 (3rd Cir. 1979). It is interesting to note 
that the Seventh Circuit recently restated its position on whether a 
private cause of action exists pursuant to Section 504 in Simpson v. 
Reynolds Metals Co., Inc., 629 F.2d 1226 (7th Cir. 1980) as follows: 


“Implicit in plaintiff's argument on his Section 504 claim is the assumption 
that this Circuit in Lloyd v. Regional Transportation Authority, 548 F.2d 
1277 (7th Cir. 1977), recognized that a private right of action may be 
implied under that section. This assumption by Plaintiff, as well as by 
courts analyzing Lloyd, may reflect an over-simplified view of that case 
and ignores the limitations we there expressed.” 


* * * * 


‘We expressly reserved the question whether a private right of action 
would still be available after final regulations were promulgated.” 629 
F.2d 1226, 1229-30. 
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The Seventh Circuit also stated, in a footnote to the Simpson 
case, that “...we note that the Supreme Court has yet to express 
an opinion on whether a private right of action may be implied 
under §504.” 629 F.2d 1226, 1230 n. 7. Indeed, this Court, in a footnote 
to Southeastern Community College v. Davis, supra, expressly 
declined to rule on the issue of whether a private cause of action 
should be implied from the language of Section 504. See 99 S.Ct. 
2361, 2366, n.5. 

In the case of Cannon v. University of Chicago, 441 U.S. 677, 99 
S.Ct. 1946 (1979), this Court held that the plaintiff had a right under 
Title IX of the Education Amendments of 1972 to pursue a private 
cause of action against the defendant university. In a concurring 
opinion, Justice Rehnquist, joined by Justice Stewart, cautioned 
future litigants as follows: 


“I fully agree with the court’s statement that ‘[w]hen Congress intends 
private litigants to have a cause of action to support their statutory rights, 
the far better course is for it to specify as much when it creates those 
rights.’ Ante, at 1967. It seems to me that the factors to which I have here 
briefly adverted apprise the law making branch of the Federal Govern- 
ment that the ball, so to speak, may well now be in its court. Not only is 
it ‘far better’ for Congress to so specify when it intends private litigants to 
have a cause of action, but for this very reason this Court in the future 
should be extremely reluctant to imply a cause of action absent such 
specificity on the part of the Legislative Branch.” 99 S.Ct. 1946, 1968. 


In his dissenting opinion in Cannon, Justice White, joined by 


Justice Blackman, stated that “...to the extent the Court based its 
holding on the proposition that an individual protected by a statute 
always has a right to enforce that statute, it was in error; and a 
dubious interpretation of Title VI should not be compounded 
through importation into Title IX under the guise of effectuating 
legislative intent.” 99 S.Ct. 1946, 1972. 

And finally, Justice Powell, in his dissenting opinion in Cannon, 
questioned the validity of the four-pronged test outlined in Cort v. 
Ash, 422 U.S. 66, 95 S.Ct. 2080 (1975) stating that the Cort analysis 
has been used to “deflect the relevant inquiry away from the intent 
of Congress, and to permit a court instead to substitute its own 
views as to the desirability of private enforcement,” citing twenty 
examples of circuit court of appeals’ decisions since the Cort deci- 
sion which have implied private actions from federal statutes. 99 
S.Ct. 1946, 1980. 


Justice Powell also cautioned future litigants as follows: 


“Henceforth, we should not condone the implication of any private action 
from a federal statute absent the most compelling evidence that Congress 
intended such an action to exist. Where a statutory scheme expressly 
provides for an alternative mechanism for enforcing the rights and duties 
created, I would be especially reluctant ever to permit a federal court to 
volunteer its services for enforcement purposes.” 99 S.Ct. 1946, 1985. 
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The Petitioner respectfully urges the court to renounce the Cort 
test in determining whether a private cause of action exists in 
remedial, anti-discrimination congressional enactments because of 
the difficulties experienced by the federal courts in attempting to 
apply the test. 

However, without regard to the efficacy of Cort v. Ash, there 
are a number of reasons why Section 504 should be distinguished 
from Title VI and Title IX in determining whether Section 504 
creates a private cause of action. 

First, it should be noticed that Congress has consistently re- 
jected all bills and amendments that would allow the handicapped 
a private cause of action under Title VII of the Civil Rights Act of 
1964 by including handicapped individuals among those protected 
against employment discrimination (footnote omitted). 

Second, it is significant that the Civil Rights Attorneys Fee 
Awards Act of 1976, which amended 42 U.S.C. §1988, fails to 
mention Section 504 as an applicable statute for obtaining attorneys 
fees in the enforcement, through private litigation, of an individual’s 
civil rights, suggestive again that Congress intended that no private 
cause of action be conferred by Section 504. (And, notice is made 
that Title IX is listed in the Fee Awards Act as a statute supporting 
the award of attorneys fees to prevailing litigants). 

Third, if Congress intended to grant individuals a private cause 
of action under Section 504, it could and would have done so in 
clear and unequivocal language. Compare Section 1415(e)(2) of the 
Education for All Handicapped Children Act of 1975, 20 U.S.C. 
§1401, et seq., providing that an aggrieved individual can bring an 
action in the state or federal courts, albeit only after the termination 
of administrative procedures. And, compare the Age Discrimination 
Act of 1975, 42 U.S.C. §6101, et seq., where Congress specifically 
amended Section 6104 of the Act (Pub.L.95-478) in October, 1978, to 
provide for a private cause of action following the exhaustion of 
administrative remedies. 

Fourth, HEW, the agency first charged with the enforcement 
of Section 504, did not consider that Section 504 created a private 
cause of action. Notice should be taken that when Congress 
amended the Age Discrimination Act, HEW issued proposed Reg- 
ulations on December 1, 1978, to establish a procedure for the newly 
created private cause of action. 45 C.F.R. Part 90, Section 90.50(a)- 
(c). In contrast, despite the November, 1978, amendments to the 
Rehabilitation Act of 1973, HEW has expressly declined to establish 
a similar procedure for a private cause of action pursuant to Section 
504, noting that it did not have the power to create a private cause 
of action without statutory authority. See Appendix A, Page 378, 
Title 45, C.F.R. Part 84. 

It seems crystal clear that Congress has not intended to create 
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a private cause of action to enforce Section 504.° This Court should 
follow the dictates of Congress and find that no private right of 
action exists under Section 504. 


II. 


ASSUMING ARGUENDO THAT SECTION 504 REQUIRES AUXILIARY 
SERVICES AND AFFIRMATIVE ACTION WHICH IMPOSE A FINAN- 
CIAL BURDEN ON AN INSTITUTION OF HIGHER EDUCATION, AND 
FURTHER THAT SECTION 504 CONFERS A PRIVATE CAUSE OF 
ACTION IN FAVOR OF THE HANDICAPPED, THE PLAINTIFF MUST 
SHOW THAT THE FINANCIAL ASSISTANCE RECEIVED BY THE 
INSTITUTION WAS INTENDED TO SUPPORT THE PARTICULAR 
“PROGRAM” IN WHICH THE HANDICAPPED PLAINTIFF IS EN- 
ROLLED OR ENGAGED. 


Section 504, 29 U.S.C. §794, prohibits discrimination against 
otherwise qualified handicapped individuals “under any program 
or activity receiving federal financial assistance.” Similar language 
appears in Title VI of the Civil Rights Act of 1964 and Title IX of 
the Education Amendments of 1972. 

In this case, the Petitioner received federal financial assistance. 
The type of aid and for what purpose was not disclosed. Certainly, 
there was no showing or proof that any of the programs or activities 
engaged in by Respondent received financial aid from the federal 
government. 

The Court of Appeals for the Fourth Circuit has held that there 
is no Section 504 coverage unless the program in which discrimi- 
nation is asserted has received federal financial assistance. Trageser 
v. Libbie Rehabilitation Center, Inc., 590 F.2d 87 (4th Cir. 1978) cert. 
denied, 442 U.S. 947 (1979). The Eighth Circuit has followed the 
Trageser case in Carmi v. Metropolitan St. Louis Sewer District, 620 
F.2d 672 (8th Cir. 1980), cert. denied,....* 

The Fifth Circuit Court of Appeals has required a showing of 
federal aid to a specific program and a further showing of discrim- 
ination within the particular program receiving federal monies in 
order to trigger coverage under Title VI of the Civil Rights Act of 
1964, 42 U.S.C. §2000d. Board of Public Institutions of Taylor 
County, Florida v. Finch, 414 F.2d 1068 (5th Cir. 1969). 

To this same philosophical effect, in determining coverage 
under Title IX, are the decision in Romeo Community Schools v. 
HEW, 600 F.2d 581 (6th Cir. 1979) cert. denied, 100 S.Ct. 467 (1979); 





* The will of Congress in the case of Section 504 could not be more clearly shown 
unless Congress expressly stated that ‘no private cause of action is created.” However, the 
judiciary should not impose such a requirement upon Congress. Instead, the courts should 


follow the policy of denying a private cause of action unless Congress has expressly so 
provided. 


“101 S. Ct. 249 (1980). 
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Isleboro School Community v. Califano, 593 F.2d 424 (1st Cir. 1979) 
cert. denied, 100 S.Ct. 467 (1979); Junior College District of St. Louis 
v. Califano, 593 F.2d 114 (8th Cir. 1979) cert. denied, 100 S.Ct. 467 
(1979); Seattle University v. United States Department of HEW, 621 
F.2d 992 (9th Cir. 1980) cert. granted,.... ° and Dougherty County 
School System v. Harris, 622 F.2d 735 (5th Cir. 1980).* 

In the recent case of Dougherty County School System v. 
Harris, supra, the Fifth Circuit restated the program-specific philos- 
ophy it first postulated in the Finch case, supra, as follows: 


“Even according great latitude to the Secretary, we cannot find sanction 
in the statute for his conclusion that any discrimination in an entire school 
system so taints the system as to permit termination of all federal aid even 
though federally assisted programs are administered impeccably. The 
regulations attempt to regulate sex discrimination in employment prac- 
tices generally rather than in connection with specific programs receiving 
federal funds. The statute itself indicates that such regulations sweep too 
broadly.” 622 F.2d 735, 737. 


In the case now before the Court, Petitioners assert that there 
has been no showing that the specific programs and activities in 
which Respondent took part received federal financial assistance. 
This showing is a threshold predicate to be established by any 
plaintiff before any action by a district court can be taken, including 
the the entry of a preliminary injunction. There was, accordingly, 


no jurisdiction for the District Court to consider this case and 
require the expenditure of funds by the Petitioner. 


Respectfully submitted, 
W. O. SHULTZ II MARK WHITE 
General Attorney and Associate Gen- Attorney General of Texas 
eral Counsel 
ROBERT GIDDINGS JOHN W. FAINTER, JR. 
Attorney First Assistant 
Office of General Counsel RICHARD E. GRAY, III 
The University of Texas System Executive Assistant 
Of Counsel PAUL R. GAVIA 
Chief, State & County Affairs 


LONNY F. ZWIENER 
Assistant Attorney General 








> 101 S. Ct. 563 (1980). 

“The Fourth Circuit has affirmed, without an opinion, a decision of a district court 
that reached an opposite conclusion and determined that coverage under Title VI is generated 
by any federal financial assistance to an institution without regard to whether a particular 
program or activity that forms the genesis of a lawsuit has received federal monetary aid. 
Bob Jones University v. Johnson, 396 F.Supp. 597 (D.C.S.C. 1974), aff'd 529 F.2d 514 (4th Cir. 
1975). However, apparently, the program-specific argument was not raised by the litigants. 
Indeed, the decision in Bob Jones University may have been overruled by the Fourth Circuit 
in Trageser v. Libbie Rehabilitation Center, Inc., supra. 





Brief Amici Curiae in Support 
of Petitioners in 


University of Texas v. Camenisch* 


This brief was filed in the United States Supreme Court on writ of 
certiorari from a judgment for plaintiff-appellee entered by the 
United States Court of Appeals for the Fifth Circuit in Camenisch 
v. University of Texas, 616 F.2d 127 (1980). For purposes of publi- 
cation here, the Table of Contents, Table of Authorities, Motion 
for Leave to File Brief Amici Curiae, Statement of the Case, and 
Summary of Argument have been deleted, and several portions of 
the body of the brief have been edited or deleted as indicated. 


Interest of the Amici Curiae 


The American Council on Education (ACE) and the National 
Institute of Independent Colleges and Universities (NIICU) are 
nonprofit corporations organized under the laws of, and located in, 
the District of Columbia. Founded in 1918, the ACE is a voluntary 
membership organization composed of 1,401 nonprofit institutions 
of higher education from both the public and private sectors and 
178 educational associations and organizations. NIICU’s member- 
ship consists of approximately 800 independent, non-public col- 
leges, universities and educational associations. 

The ACE is the nation’s major coordinating body in postsec- 
ondary education. NIICU’s mission is to provide a unified national 
voice for independent higher education in the shaping of public 
policy. As organizations whose members include the overwhelming 
majority of four-year colleges and universities, ACE and NIICU are 
uniquely able to represent the interests of higher education gener- 
ally on matters of national importance, such as the case pending 
before this Court. 

Most of ACE’s and NIICU’s members operate federally assisted 
education programs subject to the nondiscrimination provisions of 
Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794. 
Accordingly, ACE’s and NIICU’s members have a direct interest in 
the primary substantive issue presented for the Court’s considera- 
tion in this case: whether under Section 504 and this Court’s ruling 
in Southeastern Community College v. Davis, colleges and univer- 








* U.S. Supreme Court, Docket No. 80-317. Permission to publish granted by R. Claire Guthrie, 
Attorney for Amici. 
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sities that receive federal aid are required to procure and compen- 
sate interpreters for hearing impaired graduate students. 


* * * * 


ARGUMENT 
I. 


THE NONDISCRIMINATION REQUIREMENT OF SECTION 504 
DOES NOT IMPOSE ON THE UNIVERSITY OF TEXAS AN OBLIGA- 
TION TO PAY THE COSTS OF SIGN LANGUAGE INTERPRETERS 
FOR A DEAF GRADUATE STUDENT PARTICULARLY WHERE THE 
STUDENT HAS NOT MADE A SHOWING OF FINANCIAL NEED. 


A. 


Section 84.44(d)(1) of the §504 Regulation does not require the University of Texas 
to provide at no cost the services of sign language interpreters. 


The Fifth Circuit Court of Appeals held without explanation 
that the following regulation of the Department of Health, Educa- 
tion and Welfare (HEW) required The Unitersity of Texas to pro- 
vide Walter Camenisch, a deaf graduate student, with a free sign 
language interpreter in each of his classes: 


A recipient to which this subpart applies shall take such steps as are 
necessary to ensure that no handicapped student is denied the benefits of, 
excluded from participation in, or otherwise subjected to discrimination 
under the education program or activity operated by the recipient because 
of the absence of educational auxiliary aids for students with impaired 
sensory, manual or speaking skills. 45 C.F.R. §84.44(d)(1)(1979).’ 


The court’s interpretation of the regulation is not required by the 
language quoted above, and it conflicts with the Supreme Court’s 
holding in Southeastern Community College v. Davis, 442 U.S. 397 
(1979). 

On its face, §504 prohibits only discrimination based “solely”’ 
on a person’s handicap.” Section 84.44(d)(1) of the implementing 
regulation explicitly requires only that a college or university that 
is a federal aid recipient take ‘‘such steps as are necessary to ensure” 
a handicapped student is not denied the opportunity to participate 
in its programs “because of the absence of educational auxiliary 
aids.” 

In the instant case, the record shows Mr. Camenisch was not 
discriminatorily denied the opportunity to attend The University of 
Texas because interpreter services were unavailable. In fact, the 





"Camenisch v. The University of Texas, 616 F.2d 127 (1980). 
? 29 U.S.C. § 794 (1976). 
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record demonstrates that The University of Texas took all the 
necessary steps required by the regulation to ensure Walter Camen- 
isch would have the interpreter services he said he needed. 

In the summer of 1977, Walter Camenisch asked both The 
University of Texas at Austin and the Texas Rehabilitation Com- 
mission to provide funds to meet the costs of sign language inter- 
preters for classes in which he intended to enroll the following 
winter and spring semesters. Paragraphs 11 and 12 of Plaintiff's 
Verified Complaint (Civ. Action No. 78-061 filed March 1, 1978). In 
October 1977, the Texas Rehabilitation Commission informed Mr. 
Camenisch it would not provide him with such funds because he 
did not have “a substantial employment handicap.” Paragraph 12 
and Exhibit 3 of Plaintiff’s Verified Complaint (Civ. Action No. 78- 
061 filed March 1, 1978). The University of Texas at Austin referred 
Mr. Camenisch to its Office of Student Financial Aid to discuss his 
need for financial assistance. In October 1977, The University 
informed Mr. Camenisch it would not provide the funds he re- 
quested for interpreter services because he had failed to meet the 
University’s standard criteria for provision of financial aid. Para- 
graph 11 and Exhibit 22 of Plaintiff's Verified Complaint (Civ. 
Action No. 78-061 filed March 1, 1978). 

These facts demonstrate that, contrary to the Fifth Circuit's 
finding, Mr. Camenisch was not discriminated against within the 
meaning of §504 or denied services required by the implementing 
regulations. To the extent Mr. Camenisch did not have the inter- 
preter services he needed, it was because he refused to pay for 
them, or because the state vocational rehabilitation agency refused 
to pay for them, not because The University of Texas failed to meet 
its obligation not to discriminate against him “solely” by reason of 
his handicap.” 

Amici are sensitive to the fact that since Section 504 was passed 
many state rehabilitation agencies, like the one in the instant case, 
have narrowly interpreted their responsibilities to provide services 
authorized by other provisions of the Rehabilitation Act of 1973 and 
have denied many students in higher education rehabilitation ser- 
vices they need. Clearly, this was not the result intended by HEW 
when it published the 504 Regulation. 

In analyzing the requirements of Section 84.44(d) of the Regu- 
lation, the Department stated explicitly its understanding that: 


[R]ecipients can usually meet this obligation [to take the steps necessary 
to ensure the availability of auxiliary aids] by assisting students in using 





* The Supreme Court has held previously that where wealth is involved the Constitution 
does not require “absolute equality or precisely equal advantage” even with respect to 
compulsory elementary education. San Antonio Independent School District v. Rodriguez, 
411 U.S. 1 (1973). This suggests it is not inappropriate in this case to treat Respondent 
differently because of his financial circumstances. 
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existing resources for auxiliary aids such as state vocational rehabilitation 
agencies and private charitable organizations. Indeed, the Department 
anticipates that the bulk of auxiliary aids will be paid for by state and 
private agencies, not by colleges and universities. Analysis of Final Reg- 
ulation, Appendix A, 42 Fed. Reg. 22676, 22692-3 (1977). 


This expectation was underscored in the required’ inflationary 
impact statement published with the proposed §504 rule and later 
updated.” 

In the impact statement, the cost of providing services (includ- 
ing auxiliary aids) under the “Higher Education” part of the Regu- 
lation, Subpart E, was not estimated because it was assumed to be 
“negligible.” 41 Fed Reg. 20312, 20365 (1976): 


It is not expected that Subpart E, which requires nondiscrimination 
in recruitment, admissions, and provision of courses and noncurricular 
services, will impose any significant additional costs. 

Paragraph [(d)] of section 84.44 provides that a recipient must ensure 
that no qualified handicapped student with impaired communicative skills 
be denied effective participation in its program because of lack of neces- 
sary auxiliary educational aids. (Individually prescribed or general pur- 
pose aids such as eyeglasses or wheel chairs are not, of course, included). 
In many cases, this provision will not impose any additional financial 
burden because the aids are provided by vocational rehabilitation agen- 
cies. 41 Fed. Reg. at 20360-61. 


Despite these assumptions a bureaucratic conflict within the 
Department of Health, Education and Welfare—a conflict within 
the Secretary’s power to resolve—has resulted in many state reha- 
bilitation agencies refusing to provide the expected rehabilitation 
services and auxiliary aids. Last year a task force that included 
representatives of higher education and handicapped individuals 
described the frustrating situation that currently confronts colleges 
and universities and their handicapped students as follows: 


* * * 


The secretary [of HEW] evidently promulgated the auxiliary aid 
requirement based on an assumption that resources from his own depart- 
ment [specifically from state rehabilitation agencies funded by HEW’s 
Rehabilitation Services Administration] would be available at a certain 
level. They are not, and HEW’s failure to rectify this situation leaves 
students, higher education administrators and rehabilitation personnel 
alike unsure of the department’s commitments to higher education for 
handicapped persons. 

Federally financed rehabilitation programs are a major source of 





* Exec. Order 11,821, 39 Fed. Reg. 41501 (1974). 

° Dave M. O'Neill, Discrimination Against Handicapped Persons: the Costs, Benefits 
and Inflationary Impact of Implementing Section 504 of the Rehabilitation Act of 1973 
Covering Recipients of HEW Financial Assistance, 41 Fed. Reg. 20312 (1976); updated but not 
published May 1977 (available on request from HEW). 
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financial support for handicapped persons. Availability of such services 
can be determinative in successfully financing higher education for indi- 
vidual students; ... estate rehabilitation agencies often can provide aux- 
iliary aids more economically, and from a basis of wider knowledge and 
expertise, than can thousands of individual educational institutions. Yet 
there now exists a situation wherein [the Office for Civil Rights of the 
Rehabilitation Services Administration of HEW,] and state rehabilitation 
agencies acquiesce in or actively promote the following barriers to service 
for handicapped students in higher education: 

¢ Application of the ‘similar benefits” provision of section 101(a)(8) 
of the Rehabilitation Act [of 1973], to relieve rehabilitation agencies of all 
responsibility for students in higher education, on the grounds that section 
504 makes institutions of higher education responsible for the “first dollar’’ 
of resources for them—despite the fact that section 101(a)(8) was enacted 
many years before section 504 and for purposes unrelated to it, [and 
despite the fact that Title V of the Act did not authorize services as did 
Titles I-IIl.... 

¢ [Discretionary] application of “needs” tests in [state] rehabilitation 
programs that are not coordinated with student financial aid needs test 
administered by institutions. ... 

e Application of discretionary authority in the Rehabilitation Act to 
disfavor students in higher education as a class of rehabilitation services 
beneficiaries. 

¢ Application of discretionary authority in the Rehabilitation Act to 
disfavor graduate and post-baccalaureate professional students as a class 
of rehabilitation services beneficiaries, with particular adverse impact 
upon students who do not continue their post-baccalaureate education 
directly from undergraduate study. 

e A wide variety of differences in rules and levels of benefits among 
state rehabilitation agencies, particularly as to “portability” of rehabilita- 
tion benefits for study outside the provider state. 

e Application by some state rehabilitation agencies of low funding 
maximums which strongly favor the lower tuition costs of state colleges 
(for obvious state interests) to the degree that students are being discour- 


aged financially from considering the alternative of independent educa- 
tion.y 


The fact that contrary to HEW’s stated assumptions, auxiliary 
aids are not being provided by state vocational rehabilitation agen- 
cies does not justify the Fifth Circuit’s finding that Section 84.44(d) 
of the HEW Regulation obligates all colleges and universities that 
receive federal aid to bear the total costs of such services. Such a 
finding would, at a minimum, require a complete reassessment of 
the inflationary impact of Subpart E of the 504 Regulation.® In 
addition, it would raise a serious question of the validity of the 
regulation under the standards set forth in the Supreme Court’s 
decision in Southeastern Community College v. Davis, 442 U.S. 397 
(1979). 





+ NATIONAL ASSOCIATION OF COLLEGE AND UNIVERSITY BUSINESS OFFICERS (NACUBO) Task 
FORCE ON SECTION 504, Issues and Answers, July, 1979 NACUBO BusInEss OFFICER 12, 20-21. 
® Executive Order 11,821, 39 Fed. Reg. 41501 (1974). 
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B. 


Any administrative regulation that would under the facts of this 
case, require The University of Texas to provide free interpreter services 
would constitute an “unauthorized extension of the obligations imposed 
by the statute.” 


“It is elementary that [t]he starting point in every case involving 
the construction of a statute is the language itself [citation omit- 
ted].” 442 U.S. at 405. The language of Section 504 provides no 
assistance in determining whether, under Davis, the HEW has 
exceeded its authority in publishing §84.44(d) of the 504 Regulation 
if that provision is interpreted to impose an obligation on colleges 
and universities to provide free interpreter services. Section 504 of 
the Rehabilitation Act of 1973 provides in full: 


No otherwise qualified handicapped individual in the United States, 
as defined in Section 706(6) of this title, shall, solely by reason of his 
handicap, be excluded from participation in, be denied the benefits of, or 
be subjected to discrimination under any program or activity receiving 
Federal financial assistance. 29 U.S.C. §794 (1976). 


It is arguable this language is so vague as to vest ‘‘virtually unfet- 
tered” discretion in the Executive Branch thereby warranting a 
finding that the Act represents an “unconstitutional delegation of 


legislative power.” Schechter Poultry Corp. v. United States, 295 
U.S. 495 (1935). At a minimum, it is stating the obvious to say one 





7 The view that the statute is a prime example of “delegation running riot,” 295 U.S. at 
553 (concurring opinion of Cardozo, J.), is reinforced by the following excerpts from the 
Notice of Intent to Issue Proposed Rules published by the Department of Health, Education 
and Welfare on May 17, 1976: 


Because the concepts underlying Section 504 were new and complex and few 
judicial precedents existed in the area, the very general language of the statute creates 
serious problems of interpretation. There is almost no substantive legislative history 
surrounding the development and enactment of Section 504. There were, for example no 
public hearings accompanying the original bills, and there was almost no substantive 
floor debate. Only in December 1974, during passage of the Rehabilitation Act Amend- 
ments, did Congress attempt to clarify its intent in enacting Section 504 and to articulate 
this intent in a manner which could be used by the Department as guidance in its efforts 
to administer the Act. 


* * * 


There is no legislatively directed scheme of enforcement such as those provided in 
Sections 602 of Title VI of the Civil Rights Act of 1964 and 902 of Title IX of the 
Educational Amendments of 1972. To fill the legislative void, Executive Order 11914 was 
issued which, among other things, supplies the directive for specific enforcement pro- 
cedures and sanctions for noncompliance, all of which are based on precedents from 
these other statutes. In addition, it provides for a general enforcement scheme under 
which the Secretary of Health, Education, and Welfare is assigned responsibility to 
coordinate the Federal government's implementation of Section 504. In the absence of 
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must look beyond the words of the law to determine whether 
Congress intended Section 504 to be read as imposing an auxiliary 
aids requirement on all universities that receive federal aid. 

In Southeastern Community College v. Davis, supra, the Su- 
preme Court examined the language and structure of the Rehabili- 
tation Act of 1973 and concluded 


[N]either the language, purpose nor history of §504 reveals an intent to 
impose an affirmative action obligation on all recipients of federal funds. 
442 U.S. at 411. 


Just as it was helpful in Davis to look at the other provisions of the 
1973 Rehabilitation Act in reaching the conclusion Section 504 does 
not require affirmative action, it is useful in determining the in- 
tended scope of the nondiscrimination requirement to review these 
provisions as well as other Congressional actions regarding the 
accommodation of handicapped students in education programs. 

The Rehabilitation Act of 1973, 29 U.S.C. § 701 et seq., as 
amended by The Rehabilitation Act Amendments of 1974, contains 
five subchapters: Subchapter I (29 U.S.C. §§ 720-750) provides for 
federally financed vocational rehabilitation services; Subchapter II 
(29 U.S.C. §§ 760-764) provides for federally financed research and 
training to aid the handicapped; Subchapter III (29 U.S.C. §§ 770- 
776) provides for federally financed special services and facilities 
for the handicapped; Subchapter IV (29 U.S.C. §§ 780-787) provic. ; 
for administration and evaluation of the various programs estab- 
lished in Subchapters I through III; Subchapter V (29 U.S.C. §§ 790- 
794) is entitled “Miscellaneous Provisions” and includes Section 
503, dealing with affirmative action in employment under federal 
contracts and Section 504 dealing with nondiscrimination under 
federal grants. 

Section 504 makes no mention that recipients of federal finan- 
cial assistance are to provide special services for the handicapped, 
nor does it authorize federal money to finance any such special 
services. Indeed, there is no mention of such services or federal 
services anywhere in Subchapter V. On the other hand, Subchapters 
I through III are replete with programs providing special services to 





legislative mandate as to the form of administration of Section 504 and prior to the 
issuance of E.O. 11914, it fell to this Department, as a granting agency, to develop a 
means of assuring compliance with the prohibitions of the provision. 

The most important problem which has hindered the development of the regulation 
is the constant need to weigh competing equities while resolving complex issues. Thus, 
while we recognize that the statute creates individual rights, the statute is ambiguous as 
to the specific scope of these rights. 


* * * 


41 Fed. Reg. 20296 (1976). 
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the handicapped and financing, with federal funds, the provisions 
of such services. The fact that the provision of services to the 
handicapped is covered in Subchapters I through JII of the Act, and 
that the provisions of Section V pertaining to nondiscrimination 
make no mention of provision of services, reasonably only can be 
construed to mean that Congress did not intend in Section 504 to 
shift to educational institutions that receive federal aid the financial 
responsibility for providing special services to the handicapped. 
Any other reading of the Section 504 regulations would conflict 
with the stated purposes of the Rehabilitation Act. The statement 


of Congressional purpose which prefaces the Rehabilitation Act of 
1973 says: 


The purpose of this chapter is to provide a statutory basis for the 
Rehabilitation Services Administration, and to authorize programs to— 
"(1) develop and implement comprehensive ... state plans for meeting 
the ... needs for providing vocational rehabilitation services... 


* * * 


(6) initiate and expand service to groups of handicapped individuals 
...’ 29 U.S.C. § 701 (emphasis added). 


The special services that the Fifth Circuit decision would re- 
quire colleges to provide the handicapped are not part of an “‘au- 
thorized program” under the Rehabilitation Act. On the other hand, 
the services that the appellate decision would obligate colleges to 


pay for are included in the authorized programs concerning grants 
to the states: 


“The purpose of this subchapter [I] is to authorize grants to the 
States to meet the ... needs of handicapped individuals, so that such 
individuals may prepare for and engage in gainful employment.” 


And, as provided elsewhere in Subchapter I, 


‘Vocational rehabilitation services provided under this chapter 
[include]: 


(6) interpreter services for deaf individuals ...’ 29 U.S.C. § 723(6). 


Thus, Congress demonstrated it knew how to require state 
rehabilitation agencies receiving direct federal aid to provide inter- 
preters to the deaf. Had it intended Section 504 to be read to obligate 
all recipients of federal assistance to provide such services (even 
where the assistance is unrelated to the provision of such services), 
it would have indicated clearly that was the case. Accordingly, the 
HEW regulations requiring general federal aid recipients to be the 
providers of special services to the handicapped are beyond any 
authority delegated to HEW to interpret and enforce the section. 





JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 8, No. 1 


Subsequent legislation passed by Congress only confirms the 
validity of this argument. In 1975, two years after it passed Section 
504, Congress enacted into law the Education of the Handicapped 
Act, Public Law 94-142.° The stated purpose of this act was 


[T]o assure that all handicapped children have available to them, within the 
time periods specified in Section 612(2)(B), a free appropriate public educa- 
tion which emphasizes special education and related services designed to 
meet their unique needs, to assure that the rights of handicapped children 
and their parents or guardians are protected, to assist States and localities to 
provide for the education of all handicapped children, and to assess and 
assure the effectiveness of efforts to educate handicapped children.’ 


The time frame specified as a condition of eligibility for assistance 
under the Act was as follows: 


. a free appropriate public education will be available for all 
handicapped children between the ages of three and eighteen within the 
State not later than September 1, 1978, and for all handicapped children 
between the ages of three and twenty-one within the State not later than 
September 1, 1980, except that, with respect to handicapped children aged 
three to five and aged eighteen to twenty-one, inclusive, the requirements 
of this clause shall not be applied in any State if the application of such 
requirements would be inconsistent with State law practice, or the order 
of any court, respecting public education within such age groups in the 
State. ... 20 U.S.C. § 1412(2)(B). 


The term “special education” used in the statute was defined to 
mean 


... specially designed instruction, at no cost to parents or guardians, 
to meet the unique needs of a handicapped child, including classroom 
instruction, instruction in physical education, home instruction, and in- 
struction in hospitals and institutions. 20 U.S.C. § 1401(16). 


When the Department of Health, Education, and Welfare first 
proposed the Section 504 nondiscrimination rules now enforced by 
the Department of Education, it clearly chose to interpret Section 
504 as establishing substantive requirements for elementary and 
secondary school recipients of federal aid that were identical to 
those set forth in the Education of the Handicapped Act of 1975.° 
Section 84.33(a) of the final rules, 45 C.F.R. Part 84 (1979), stated 
generally that compliance with Section 504 in elementary and 
secondary schools meant the provision of a free appropriate edu- 
cation regardless of the nature or severity of a particular individual’s 
handicap. An “appropriate education” was defined to mean 


* 20 U.S.C. § 1401, et seq. (1976). 
* 20 U.S.C. § 1401(3) (1976). 
'° 42 Fed. Reg. 22676, 22682 (1977). 
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the provision of regular or special education and related aids and services 
that (i) are designed to meet individual educational needs of handicapped 
persons as adequately as the needs of nonhandicapped persons are 
met.... 45 C.F.R. §84.33(b)(1)(i) (1979). 


It is clear from the chronology of the enactment of the two legislative 
rules Congress could not have intended such an identity of require- 
ments. 

The general rules of statutory interpretation require the as- 
sumption Congress is aware of its prior legislative action when it 
passes a new law." If Congress intended Section 504 to be read as 
the Education Department suggests, one would have to assume 
Congress knowingly passed redundant legislation two years later. 
The flexible time frame allowed for compliance with the more 
recently passed Education of the Handicapped Act cited above 
reduces such a suggestion to an absurdity. 

Section 504 of the Rehabilitation Act did not include any 
language that suggested a delay in its effectuation would be neces- 
sary or appropriate. The final rules issued by HEW were effective 
a month from the date they were published in 1977. With the 
exception of a transition period for making buildings accessible,” 
the Department’s final rule countenanced no delay in compliance. 
There is no suggestion in the Education of the Handicapped Act of 
1975 of a conflict with the requirements of Section 504. Yet, if the 
HEW’s regulatory interpretation of Section 504 is accepted, a federal 
recipient which met the time frames of the 1975 statute would be 
out of compliance with Section 504 and subject to having terminated 
under Section 504 any grants it received under the Education of the 
Handicapped Act of 1975. 

Obviously, Congress could not have intended such a result. 
Therefore, in passing the Education of the Handicapped Act of 
1975, Congress must have believed it was imposing new obligations 
not mandated by the nondiscrimination requirement of Section 504. 
These new obligations included the requirement that elementary 
and secondary schools provide to their handicapped students spe- 
cial services unique to their needs including “corrective and other 
supporting services” that would include the provision of sign lan- 
guage interpreters. 20 U.S.C. §1401(17). To the extent Congress in 
passing Section 504 did not intend to require the provision of special 
services such as interpreters to handicapped persons in elementary 
and secondary schools, it seems unlikely Congress intended Section 
504’s nondiscrimination provision to require colleges and universi- 
ties routinely to provide such aids at no cost to students. 

This view is reinforced by the fact that public elementary and 
secondary education in this country is both free and compulsory in 





" Cannon v. University of Chicago, 441 U.S. 677, 697 (1979). 
"2 45 C.F.R. § 84.22 (d) (1979). 
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nearly every circumstance.’® The same generally cannot be said for 
higher education. In addition it has been argued that the availability 
of a free public school education is essential to the meaningful 
exercise of constitutionally guaranteed rights such as the right to 
vote.'* This has never been said of higher education. Therefore, 
even if Congress did intend through Section 504 to assure a free, 
appropriate elementary and secondary education to all handicapped 
persons, it does not necessarily follow that Congress intended 
Section 504 to require all colleges and universities that are federal 
aid recipients to absorb any and all additional costs associated with 
providing educational service to a deaf student. 

In the instant case, the record shows that the University of 
Texas at all times accommodated Respondent Camenisch’s handi- 
cap by allowing an interpreter in the classroom ... and by adding 
to the standard student budget used in calculating a student’s 
financial need the extra expenses incurred by Mr. Camenisch by 
reason of his hearing impairment. ... Such actions assured that Mr. 
Camenisch was not arbitrarily excluded by the University from 
participating in the degree program of his choice. The nondiscri- 
mination requirement of Section 504 requires nothing more. 


II. 


THE NONDISCRIMINATION REQUIREMENT OF SECTION 504 
DOES NOT IMPOSE ON THE UNIVERSITY OF TEXAS AN OBLIGA- 
TION TO DO MORE THAN MAKE REASONABLE ACCOMMODA- 
TION TO THE KNOWN HANDICAPS OF ITS STUDENTS. 


In this case, the court of appeals held that The University of 
Texas could be excused from providing respondent Camenisch with 
sign language interpreters only if it could show Mr. Camenisch 
could not successfully perform in his chosen profession. 616 F.2d at 
133. This is an unnecessarily overbroad reading of the statute and 
regulations that imposes on colleges and universities strict liability 
for meeting all the potential educational needs of their handicapped 
students without regard to the reasonableness of the accommoda- 
tions needed or their costs. That the statute does not require this 
result is amply demonstrated by the Department’s own regulations 
and by the Supreme Court’s decision in Davis. 

Without any additional guidance than is provided on the face 
of the 504 statute, the Department of Health, Education and Welfare 
concluded with respect to employees that the reasonableness of a 
necessary accommodation could be taken into account in deciding 
whether a particular handicapped individual is ‘‘qualified” for a 
job. 45 C.F.R. §84.3(k)(1)(1979). At the same time, HEW defined a 





'S KIRP AND YUDOF, EDUCATIONAL POLICY AND THE LAW 1-10 (1974) (‘In all 
but two states, American children are legally obliged to attend school”). 
'’ San Antonio Independent School District v. Rodriguez, 411 U.S. 1, 35-36 (1973). 








1981-82 BRIEF AMICI CURIAE 79 


“qualified handicapped person” with respect to postsecondary 
education services as an individual who “meets the academic 
and techrical standards requisite to admission or participation 
in the recipient’s education program or activity.” 45 C.F.R. 
§84.3(d)(3)(1979). 

Although HEW’s failure to include in the postsecondary edu- 
cation provision quoted above any reference to accommodation 
could be said to support an argument no accommodation need be 
made,” to date it has been interpreted by the Department and, 
apparently, the Fifth Circuit to mean handicapped students must 
be accommodated without regard to reason or cost. The Supreme 
Court’s decision in Davis suggests that such a “strict liability” 
requirement is not supported by the language or the spirit of the 
statute, and is an example of an unauthorized extension of the 
requirements of the Rehabilitation Act. 

As the Supreme Court recognized in Davis, there are circum- 
stances in which some action beyond mere neutrality may be 
required of federal recipients under the nondiscrimination require- 
ments of Section 504: 


We do not suggest that the line between a lawful refusal to extend 
affirmative action and illegal discrimination against handicapped persons 
always will be clear. ... [S]ituations may arise when a refusal to modify 
an existing program might become unreasonable and discriminatory. 442 
U.S. at 412. 


Although the Court said it is the responsibility of the Department 
of Health, Education and Welfare, and consequently its successor 
enforcement agency the Department of Education, to identify those 
situations in which a refusal to accommodate would constitute 
discrimination, 442 U.S. at 413, it gave some guidance regarding the 
factors it would consider in drawing the line between nondiscri- 
mination under Section 504 and affirmative action. In addition, the 
Court indicated there are substantial reasons why the Department’s 
interpretations of Section 504 are entitled to less deference than is 
normally accorded agency interpretations of federal statutes, 442 
U.S. at 411 n. 11, which reasons support rejection of the unlimited 
accommodation requirement imposed by the Fifth Circuit in this 
case. 

Language in the Court’s opinion in Davis shows the Court 
recognized compliance with Section 504 might involve “some costs.” 
442 U.S. at 412. At the same time, the Court quite clearly indicated 
there is a limit on the expense that must be incurred in the name of 





'’ In fact, Congress’ failure to include language in the statute requiring accommodation 
has been used to support an argument that Section 504 does not require federal recipients to 
make any accommodation to individual handicaps. See, Brief for Equal Employment Advis- 
ory Committee as Amicus Curiae at 22-27, Southeastern Community College v. Davis, 442 
U.S. 397 (1979). 
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nondiscrimination. The opinion of the Court speaks of future events 
that might someday allow accommodation of handicaps “without 
imposing undue financial and administrative burdens on a State.” 
442 U.S. at 412. The opinion goes on to state that should those 
events take place there might arise situations ‘where a refusal to 
modify an existing program might become unreasonable and dis- 
criminatory.’ 442 U.S. at 412. 

In light of these statements that obviously assume some bal- 
ancing of costs and benefits is appropriate under Section 504, it is 
clear subpart E of the Section 504 Regulation, 45 C.F.R. §§ 84.41- 
84.50 (1979), which governs postsecondary education programs must 
at a minimum be read to incorporate the reasonable accommoda- 
tion/undue hardship provisions included in Subpart B, 45 C.F.R. 
§§ 84.11-84.20 (1979), governing employment practices. 

This means that in the instant case the first question that 
should be asked in addressing the merits of Walter Camenisch’s 
claim to interpreter services is whether provision of such services 
would constitute a reasonable accommodation. One test of whether 
provision of such services would be reasonable is whether there are 
other less burdensome alternatives that would enable Mr. Camen- 
isch to obtain equally effective benefits from the educational ‘‘ser- 
vices” provided by the University.’® A careful and particularized 
analysis of the nature of Mr. Camenisch’s handicap and the courses 
in which he desired to enroll would be necessary to make this 
determination.’’ Examples of alternative accommodations that 
might be deemed “reasonable” include provision of notetakers, 
access to the instructor’s lecture notes, and/or special tutoring. 

Even if The University and Mr. Camenisch agreed that provi- 
sion of interpreters would constitute a reasonable accommodation, 
the subpart B employment analysis permits an additional assess- 
ment of the hardship that might be imposed on the operation of the 
recipient’s program by providing such an accommodation. Section 
84.12(c) of the Section 504 Regulation sets forth the criteria to be 
considered in determining whether, in the employment context, a 
particular accommodation might impose an undue hardship: 


1) The overall size of the recipients program with respect to the number 
of employees, number and type of facilities and size of budget; 

2) The type of the recipient’s operation, including the composition of the 
recipient’s workforce and 

3) The nature and cost of the accommodation required. 45 C.F.R. §84.12(c) 
(1979). 





'° A service or aid must be “equally effective” for the program to be nondiscriminatory 
under the Regulation, 45 C.F.R. § 84.4(b) (2) (1979). 

'’ To be “equally effective” an aid need not produce an identical result but must only 
afford the handicapped person an equal opportunity to obtain in the most integrated setting 


appropriate to his needs the same benefit offered a nonhandicapped person. 45 C.F.R. § 84.4 
(b) (2) (1979). 
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Although some modification of these criteria would be appropriate 
before using them to assess undue hardship in the context of the 
provision of educational services, they do provide some guidance 
regarding the proper application of the concept. 

The cost of providing interpreter services to a deaf person 
enrolled as a full-time student has been estimated to be about $4,000 
a year.’ Whether such an expense would impose an undue hardship 
on the University of Texas depends either on facts regarding the 
University’s size, facilities and resources that.are not on the record 
or on a legal judgment that $4,000 would, as a matter of law, be 
“undue.” 

In Trans World Airlines, Inc. v. Hardison, 432 U.S. 63 (1977), 
the Court said, for purposes of the analogous reasonable accom- 
modation requirement added in 1972 to the religious discrimination 
prohibition of Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 
2000e(j), that anything more than a de minimis expenditure would 
constitute an undue hardship. Even though the Hardison case 
required delicate balancing of the free exercise and establishment 
clauses of the first amendment, it is important to note that, even in 
the face of clear and express Congressional intent to impose an 
accommodation requirement, the scope of that requirement was 
very narrowly defined by the Supreme Court. Any accommodation 
requirement imposed by Section 504, which on its face only requires 
nondiscrimination—not affirmative action, accommodation or pref- 
erential treatment—should be similarly limited. 


CONCLUSION 


This Court should affirm its decision in Southeastern Com- 
munity College v. Davis and hold that the nondiscrimination re- 
quirement of Section 504 does not obligate a covered university to 
procure and compensate a sign language interpreter for a deaf 
graduate student where that student is able to pay the costs. Alter- 
natively, this Court should instruct the Fifth Circuit that the reason- 
ableness of an accommodation and any hardships it imposes must 
be considered in determining whether the nondiscrimination pro- 
vision has been violated. 


Respectfully submitted, 
R. Claire Guthrie 
Sheldon E. Steinbach 
Attorneys for Amici 





'® See, e.g., California State University Policy for Providing Services to Students with 
Disabilities, SA 80-17 and BA 80-14 (yearly allocations to each state college include $4,000 for 
each hearing impaired student). 





LEGISLATIVE DEVELOPMENTS 


IMPLICATIONS OF UNIFORM PATENT LEGISLATION TO COLLEGES AND 
UNIVERSITIES* 


By ARTHUR A. SMITH, JR., ESQ.** 


Introduction 


On December 12, 1980, President Jimmy Carter signed into law 
the Patent and Trademark Law Amendments Act (PL 96-517). This 
Act is multi-faceted in its objectives as it seeks to reform a number 
of areas within the United States patent law which have been 
troublesome for many years. Specifically, the Act amends Title 35 
of the United States Code by adding a chapter defining new pro- 
cedures within the United States Patent Office for the reexamina- 
tion of issued patents; it authorizes the Commissioner of Patents to 
establish patent maintenance fees and to relate filing fees to the 
operational costs of the Patent Office; it also amends Title 17 of the 
United States Code by adding a definition of “computer programs” 
and by placing certain limitations on exclusive rights to such pro- 
grams. 

Finally, and of major import to colleges, universities, non-profit 
organizations and small businesses, the law adds to Title 35 a 
completely new chapter entitled “Patent Rights in Inventions Made 
with Federal Assistance’, or what is commonly referred to as the 
Uniform Patent Legislation. This latter legislation directly and sig- 
nificantly affects the technology transfer relationship between the 
federal government and the university community. 

It is now generally perceived that during the last decade the 
position of the United States as the center of technological innova- 
tion and high technology development has been substantially 
eroded. Other countries—Japan in particular—have demonstrated 
more productive and efficient approaches to innovation and tech- 
nology transfer. While this country has downplayed and de-empha- 
sized the development and transfer of high technology, other coun- 
tries have worked continuously and aggressively to emphasize and 





* Copyright © 1981, Arthur A. Smith, Jr. and National Association of College and University 
Attorneys. 

** A. B., Boston College; J. D., Suffolk University. Mr. Smith is presently General Counsel for 
the Office of Sponsored Programs, and Director of the Patent, Copyright and Licensing 
Office at the Massachusetts Institute of Technology. 
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promote such developments. During the last decade, the United 
States experienced the lowest growth in manufacturing productivity 
of any of the major industrialized countries. As the nation slowly 
begins to become aware of the pitfalls and dangers of continuing to 
pursue such a policy of neglect, inventions and technology transfer 
have begun to re-emerge as an important factor in our efforts to 
regain our once prominent position within the world community. 
One major indication of this new awareness is the passage of the 
Uniform Patent Legislation. 

The new Act is referred to as “uniform” because it seeks to 
establish, for the first time in the history of university government 
patent relationships, a unified and uniform approach to the dispo- 
sition and licensing of patentable inventions made by universities 
(and other non-profits and small businesses) engaged in government 
supported research. The Act allows non-profit organizations and 
small business firms to elect to retain title to inventions made by 
them in the course of federally sponsored research. It eliminates 
approximately twenty-six different, and sometimes conflicting, gov- 
ernment policies covering the disposition of inventions made by 
such organizations with government funding. It is estimated that in 
terms of Fiscal Year 1980 funding, this Act will directly apply to the 
disposition of inventions resulting from approximately $1.2 billion 
of grant and contract awards to small businesses, and about $5 


billion to universities and other non-profits. Obviously, the impact 
of this Act will be significant. 


Background 


Prior to passage of this law, universitites had been required to 
deal with government agencies on an individual basis. Certain 
agencies, such as the Department of Energy, used as their authority 
the special legislation which created the agency.' Other governmen- 
tal bodies, such as the Department of Defense, looked for their 
authority to the Presidential Memoranda of Presidents Nixon” and 
Kennedy’ which set forth guidelines for the disposition of inven- 
tions made in the course of federally sponsored programs. Each 
agency tended to interpret the Presidents’ Memoranda differently 
and to issue regulations which differed (sometimes significantly) 
from those of other agencies. Consequently, in order for universities 
to obtain title to federally sponsored inventions, it was often nec- 





' The Federal Nonnuclear Energy Research and Development Act of 1974, 42 U.S.C. §§ $901- 
5915 (1976). 

* Memorandum and Statement of Government Patent Policy, President Richard M. Nixon, 
August 23, 1971, Published Federal Register, Vol. 36, No. 166, August 26, 1971. 

* Memorandum and Statement of Government Patent Policy, President John F. Kennedy, 
October 10, 1963, Published Federal Register, Vol. 28, No. 200, October 12, 1963. 
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essary for them to find their way through what appeared to be a 
maze of differing legislative acts and agency regulations. 

This disparity in patent policies between the different federal 
agencies reflects the differences between so-called ‘title’ agencies 
and those referred to as “‘license’’ agencies. 

A “title” agency retained ownership of all inventions made by 
a contractor in the course of the funded research program. For the 
contractor (whether a university or an industrial concern) to acquire 
title from the agency, it was required to petition the agency for a 
‘‘waiver”’ of its policies. Thus, each agency developed its own waiver 
procedures and its own criteria for a petitioning contractor. The 
contractor was often allowed to request a blanket waiver in advance 
of contracting which would assure the contractor at the outset of 
ownership of inventions developed during the federally sponsored 
program. Obviously, such advance waivers were difficult to obtain, 
and agency response was slow. For example, in the case of the 
Department of Energy, a condition of an advance waiver was 
assurance from the contractor that no further government funds 
would be used to reduce the invention to practice. There was also 
a requirement for some form of cost sharing and/or recoupment of 
at least the amount of the funding. These conditions proved difficult, 
if not impossible, for a university to meet. A significant portion of 
the reserach performed at a university is funded by the federal 
government and, therefore, it was highly likely that further govern- 
ment funding would be used for on-going programs in the area of 
interest, and that some of this funding would be used for further 
research of the invention. Further, a university was rarely capable 
of cost sharing—although some form of recoupment via future 
earned royalties was occasionally workable. Almost all ‘‘title” agen- 
cies had some form of procedure allowing a contractor to petition 
for ownership of an invention once it had been made and identified. 
Again, each agency had a different format for such a waiver 
procedure and dramatically different attitudes toward the granting 
of such waivers. For example, the National Aeronautics and Space 
Agency tended to be fairly liberal with petitioning universities in 
generally granting their waiver requests. Some other agencies rarely, 
if ever, granted waivers. Another major problem with the waiver 
procedure was the time delay. In an area of endeavor when time is 
often critical, both for patents and the licensing process itself, the 
slow response by an agency to a waiver petition could and occa- 
sionally was fatal to the technology transfer. It was usually frus- 
trating and disruptive to the overall process. 

Somewhat removed from the strict ‘title’ agencies were those 
that used Institutional Patent Agreements (IPA’s) for which univer- 
sities were required to petition and to prove certain qualifications. 
An IPA was an agreement between the agency and a university by 
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which the university was allowed to own inventions made by its 
personnel during research sponsored by the particular agency. To 
obtain an IPA, it was necessary for the university to satisfy the 
agency that it possessed an adequate technology transfer capability. 
Once granted, the IPA allowed a university to patent and license 
technology arising under a sponsored program covered by the IPA, 
subject, of course, to march-in rights and other governmental re- 
strictions. 

Although the IPA’s represented a significant advance over the 
waiver process, they had a number of serious problems—the major 
one being lack of uniformity, both in obtaining waivers and in 
operating under them. What constituted an adequate technology 
transfer capability tended to be subjective to the particular granting 
agency. Further, the criteria for operating under an IPA differed 
from one agency to another. The National Institute of Health, for 
example, imposed a restriction on the amount of royalties that a 
university could share with its inventors,* while the National Sci- 
ence Foundation’s IPA contained no such restrictions.” Likewise, 
the NIH IPA covered grants but not contracts and applied both to 
domestic and foreign patent filing rights while the NSF IPA covered 
both contracts and grants and applied only to domestic patent filing 
rights. There was also the question of the significant time delays in 
obtaining the IPA, and the fact that an IPA did not always cover all 
contracts and/or grants administered by the governmental agency 
with the university. Thus, the university holding multiple IPA’s was 
required to handle invention disclosures differently depending on 
the IPA they came under, assuming they operated under one at all. 

On the other end of this spectrum were the so-called “license” 
agencies which provided within the funding contract that the con- 
tractor would retain ownership of all inventions, but with a royalty- 
free license for the government to ensure the government’s right to 
practice the invention without paying royalties. Universities per- 
forming research for a license agency were thus assured from the 
outset of contracting of their right to license inventions made during 
the research. Until the last few years most license agencies, such as 
the Department of Defense, awarded license clauses in practically 
all cases to universities initially determined to have an adequate 
technology transfer capability. More recently, DOD has required 
the universities to apply for a “license” clause at the time of 
contracting and to demonstrate a licensing capability in the general 








* Institutional Patent Agreement, U.S.A., Surgeon General of the Public Health Service, per 
45 Code of Federal Regulations, Subtitle A, Part 8. 

° Institutional Patent Agreement, National Science Foundation, per National Science Foun- 
dation Act of 1950 and Presidential Statement and Memorandum of Government Patent 
Policy dated August 23, 1971. 
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area of the proposed research as well as an over-all technology 
transfer capability.° On the surface, these requirements look much 
like the waiver procedures noted above. In fact, however, they were 
“pro-forma”, and license clauses were routinely awarded with a 
minimum of paperwork and time delay and a high degree of surety. 

To summarize, the government, often with all good intentions, 
succeeded in erecting a series of roadblocks and counter-productive 
processes enmeshed in a web of paperwork which effectively 
discouraged universities from establishing viable patent programs, 
or for those universities already licensing technology, which drained 
much needed resources from the actual patent and licensing pro- 
cess. 

The Uniform Patent Legislation abolishes all of these many and 
conflicting procedures. Under this new Act, universities and small 
businesses will be able to decide at the outset of contracting whether 
they wish to retain title to inventions that may be made during the 
research. The new Act will allow this to be done simply and 
supposedly in a uniform manner. The following is a general discus- 
sion of the Act and its implementation. 


Policy and Objective’ 


The new law has a number of interesting policies and objec- 


tives. Specifically, it recognizes the value of the patent system in 
supporting technology transfer; it aims at promoting collaboration 
between commercial concerns and non-profit organizations; it seeks 
to encourage free competition in enterprise, and to promote the 
commercialization and public availability of inventions made in the 
United States by domestic industry and labor, while providing 
sufficient rights in the government to meet its needs and to protect 
the public against non-use or unreasonable use of such inventions. 
Finally, the Act expressly attempts to minimize the cost of admin- 
istering government patent policy. 

The new Act, possibly for the first time, in the history of 
government/university relationships, clearly and concisely sets 
forth as the objective of Congress, the utilization of the patent 
system as a vehicle to effectuate the transfer of government-funded 
inventions to the public. This policy statement is important in that 
it recognizes the role to be played via the interaction between 
commercial concerns and universities and the import of this inter- 
action to the technology transfer itself. This clear statement of the 





° Pre-Award Patent Rights Documentation, DD form 1564 1 October 1975 OMB No. 22-R262. 
‘ The legislative history for PL 96-517 is found at H.R. Rep. No. 96-1307 (I, II), 96th Cong., 2nd 
Sess., reprinted in [1980] U.S. Code Cong. & Ad. News 10735, 10761, 10767, 10772, 10784. 
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partnership envisioned between industry, the universities and the 
federal government, is a refreshing change from the many years of 
congressional hearings and discussions which witnessed severe and 
continuing attacks by those within the country that have tended to 
view the patent system with hostility and suspicion and have sought 
to prevent the licensing of government-funded inventions by uni- 
versities and other contractors. 

The policy statement achieves the sometimes delicate balance 
between meeting the needs of commercializing inventions to ensure 
their ultimate public utilization while protecting the government’s 
right to use such inventions, and the public’s right to expect a 
reasonable application of licensing terms and policies. The state- 
ment of policy and objective also clearly affirms its intent to 
promote United States industry, but in a positive and reasonable 
manner. 

In short, the policy harkens back to the constitutional impera- 
tive as established in Article 1, Section 8 of the Constitution of the 
United States which states: 


‘The Congress shall have power ... To promote the progress of science 
and useful arts by securing for limited times to authors and inventors the 
exclusive right to their respective writings and discoveries.” 


Definitions 


The Uniform Patent section of the Act defines certain key 
terms and is generally clear in its meaning. On reviewing the Act, 
the following should be noticed. 

The term ‘funding agreement” is defined to mean ‘“‘any con- 
tract, grant or collaborative agreement entered into between any 
federal agency, other than the Tennessee Valley Authority, and any 
contractor ....” This term would seem to quite clearly encompass 
all of the existing mechanisms for funding support. It is interesting 
to note, however, that the agencies preparing the regulaticns imple- 
menting this Act appear to distinguish between regulations designed 
to implement the Act under what is termed “procurement agree- 
ments” and those under what is defined as “assistance agreements”. 
In other words, there remains a tendency to continue the artificial 
distinction between contracts or procurements, and grants or as- 
sistance agreements. Even a quick reading of this Act clearly indi- 
cates Congressional intent to eliminate such distinctions for pur- 
poses of implementing regulations, or, at the very least, to ensure 
that the implementing regulations be uniform in their substance 
and procedure—whether they are for “grants” or for “contracts”. 

The term “invention” is defined to include inventions or dis- 
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coveries not only of a type which are or may be patentable but 
which are “otherwise protectable under this Title.” Since Title 35 
refers only to inventions capable of patent protection, it is not clear 
whether the terminology ‘otherwise protectable” has any meaning 
independent of patentable inventions. Future administrative or lit- 
igative actions will probably clarify this issue. Universities admin- 
istering a licensing program should not be concerned with this 
question. 

The term “practical application” is defined in the Act as the 
means needed to manufacture, practice, or operate the invention 
under such conditions ‘as to establish that the invention is being 
utilized and that its benefits are to the extent permitted by law or 
Government regulations available to the public on reasonable 
terms.” Thus, practical application means more than a reduction of 
the invention to practice, but includes the requirement that it meets 
the public’s needs in a reasonable manner. 


Disposition of Rights 


This section of the Act allows a non-profit organization or 
small business firm the right to elect to retain title to inventions 
made in the course of government sponsored research. Disposition 
of rights in this manner is to be uniformly applied to all government 


agencies. It is precisely this uniform disposition that makes the Act 
of great importance to universities, as it revokes all of the past 
practice under which universities were required to deal with gov- 
ernment agencies for the disposition of title on an agency-by-agency 
basis. This particular section of the Act eliminates the need for the 
extensively complicated and often frustrating processes of obtaining 
waivers and/or institutional patent agreements. 

This section uses the phrase “elect to retain title’, rather than 
“elect to acquire title’. Prior to this Act, the concept behind most 
governmental agency patent provisions was that title vested by 
virtue of the research in the United States Government, and the 
contractor was required to request that title be transferred from the 
government to the contractor. The new Act clearly indicates from 
the outset that title initially resides with the nonprofit or small 
business contractor who may elect to retain it or deliver it to the 
government. This concept should immeasurably strengthen the 
university’s ability to transfer technology as it demonstrates to 
potential licensees that the ownership of the invention being li- 
censed remains with the contractor from the outset. 

There are some stated exceptions in the Act with respect to 
retention of title. Specifically, the Act provides that a particular 
funding agreement may provide for ownership to reside in the 
government under the following circumstances. 
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(1) When the agreement is for the operation of a government- 
owned research or production facility. 

(2) In what the Act calls ‘exceptional circumstances, when the 
agency funding the research determines that such action 
will “best promote the policy” and objectives of the Act. 

(3) When the government determines under specified condi- 
tions, that title in the government is necessary to protect 
the security of the government’s intelligence or counterin- 
telligence activities. 

These exceptions will impact in various degrees on all univer- 
sities. For example, certain universities include government-owned 
research facilities, and hence inventions resulting from research in 
such facilities will not automatically be owned by the university 
itself. The regulations implementing this Act will probably provide 
for waiver procedures under which the university may secure title 
to such inventions. Of lesser impact, though in some ways of greater 
potential significance, is the exemption to protect security interests 
of the United States Government. This exemption could directly 
impinge on university development of various cryptographic pro- 
grams which are becoming of increasing importance in the world 
of business security, such as the processing of credit checks, credit 
histories, and the like. Although there is no question that such an 
exemption is necessary to protect the security of the country, it is 
vital that the regulations to implement this exception be reasonable 
and be prepared under conditions which allow concerned univer- 
sities to participate in the regulation-making processes at an early 
stage. 

The third exemption which allows title to be retained by the 
government under exceptional circumstances is very broad and at 
first glance constitutes a major loophole. However, this exception 
must be read in conjunction with the two paragraphs immediately 
following in the Act. These paragraphs require that any determi- 
nation by an agency that title be retained in the government because 
of exceptional circumstances must be in writing and must be 
accompanied by a written statement of facts justifying the deter- 
mination. This documentation must be sent to the Comptroller 
General of the United States within thirty days after the award of 
the funding agreement. The Act provides that if the Comptroller 
General believes that any pattern of determinations by an agency 
is contrary to the policy and objectives of the Act, the Comptroller 
General shall advise the agency head. He in turn must advise the 
Comptroller General in writing within one hundred and twenty 
days of what action, if any, the agency has taken or plans to take to 
correct this situation. 

The Comptroller General’s watchdog role should help in ensur- 
ing that agencies use the exemption sparingly, and only after a full 
review has been made and the justification for so doing has been 
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documented. Hopefully, the implementing regulations will further 
define the conditions under which such a determination of title 
retention in the government can be made. Again, a clear and precise 
definition of the guidelines under which all the agencies must act in 
making such a determination is essential in order to meet the 
objectives and clear intent of the Act, and to provide an assurance 
of uniformity in implementing this particular exemption. 

The Act also provides for the Comptroller General to report to 
Congress annually on the manner in which the Act is being imple- 
mented by the government agencies, and generally on such other 
aspects of government patent policies and practices as the Comp- 
troller General believes appropriate. This overview by the Comp- 
troller General is important and should be helpful in implementing 
the general intent of the Act. However, it will also be necessary 
that the regulations themselves specify in more detail a procedure 
for continuously reviewing each agency’s implementation of the 
Act on a day-to-day basis. This focal role should be played by a 
unit of government not directly related to the funding agencies, 
such as the Comptroller General’s Office. It is obviously important, 
that allowing funding agencies to police their own implementation 
of the Act would defeat its purpose. 

The Act also requires that each funding agreement contain 
“appropriate provisions’ with respect to the procedures under 
which contractors must disclose inventions to the government, 
make their election of title, and file patent applications thereon. The 
regulations implementing this Act must establish procedures which 
are Clear and reasonable. Under existing waiver procedures and 
Institutional Patent Agreements, the reporting requirements have 
often been rigid in nature and have been established with little or 
no regard for the peculiar operations of academic institutions. 
Specifically, many of the funding agreements have established 
reporting time periods initiated from the date an invention is 
“made”. This requirement completely ignores the fact that most 
university patent or technology offices do not become aware of the 
existence of an invention until a disclosure is received by that office, 
and that such disclosures may well occur some time after the 
invention is actually made. In addition, rigid time periods particu- 
larly of short duration do not take into account the university’s 
staffing problems as well as its often convoluted management 
reporting practices. I would propose that a reasonable method of 
accomplishing the goals of this Act would be to establish regulations 
that require reporting of inventions within a reasonable time period 
after they have been disclosed to the university patent or technology 
utilization office (or other appropriate office responsible for man- 
aging government contracts or patent processes). To ensure that a 
definite time period is established, the regulations could require 
such reporting to be no later than a stated number of months from 
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the date of first disclosure. The periodic invention utilization reports 
required under the Act should be established as the triggering 
mechanism whereby the government agency certifies to the univer- 
sity that all of the reporting requirements for the inventions listed 
in the report have been met, or if not met, what additional steps are 
required. This would reassure potential licensees that third-party 
attacks on future licenses based on procedural failures to report 
within the designated time period would be ineffective. Such cer- 
tainty is often required in order to induce prospective licensees to 
invest the necessary capital needed to commercialize an invention. 

The Act specifically provides that where the contractor elects 
rights, ‘the federal agency” shall receive a non-exclusive paid-up 
(i.e., royalty-free) license on behalf of the United States Govern- 
ment, and may, if specified in the funding agreement, have addi- 
tional rights to sublicense foreign governments or international 
organizations pursuant to specific treaties. Unlike government pat- 
ent provisions in certain existing agency regulations, the paid-up 
license does not extend to state and/or local governments. This 
language refers to a license right in the federal agency rather than 
in the federal government. This would seem to imply that if the 
particular funding agency, for some reason, did not wish a license 
to practice on behalf of the United States to be exercised by some 
other federal agency no such license rights would be transferred. 
This raises questions as to the practical consequences, if any, of 
such a situation? 

In cases where a non-profit organization elects to retain title to 
an invention, a number of restrictions have been imposed on the 
organization’s licensing program. Specifically, a non-profit organi- 
zation (as opposed to a small business concern) may not assign the 
invention in the United States without government approval unless 
the assignee is primarily an invention management firm (as opposed 
to manufacturer or seller); and a limitation on the number of years 
of exclusivity that can be offered to a licensee other than a small 
business firm. In the case of a small business firm, the exclusive 
license may be for the life of the patent. In all other cases, the 
exclusive license is limited to a time period of five years from the 
first commercial sale or use of the invention, or eight years from 
the date of the exclusive license, whichever occurs first. This 
limitation on exclusivity is similar to the limitations imposed in the 
institutional patent agreements. It differs, however, in two signifi- 
cant respects. The institutional patent agreements did not exclude 
small business concerns. Further, unlike the institutional patent 
agreements, the Act specifically exempts from the limited time 
period that time required by regulatory agencies to obtain pre- 
market clearance. Further, the Act provides that longer periods of 
exclusivity may be given on a case-by-case basis upon review by 
the federal agency. The Act also provides that if the exclusive 
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license is limited to a field of use, a commercial sale or use in one 
field shall not be deemed to constitute for purposes of the limitation 
on exclusivity, a commercial sale or use as to other fields. In other 
words, the Act separates fields of use such that each field shall now 
be considered under its own set of circumstances for purposes of 
determining the length of exclusivity. This is a refreshing change 
from the past practice. Prior to this Act, where an exclusive license 
was executed for a limited time period, a use or sale in any field 
would automatically trigger a countdown of the exclusive period 
for all fields of use. 

The Act also requires that non-profit organizations share roy- 
alties with their inventors, and further that the non-profit organi- 
zations use the balance of royalties for the payment of expenses 
incidental to the administration of the patent program and for the 
support of scientific research and education. These requirements 
are not levied against small business firms. 


March-In Rights 


The government has traditionally reserved a right to require 
contractors to grant licenses on terms that are reasonable in those 
situations where, in the opinion of the government agency, the 
contractor has not taken effective steps to transfer the invention for 
utilization. The government agencies have generally interpreted 
these provisions to allow the agency, where the contractor refuses 
to issue required licenses and has not effectively reduced to practice 
or implemented an invention, to itself grant licenses to third parties. 
Although each agency employs slightly different language, all of 
these provisions are essentially the same. They are commonly 
referred to as “march-in rights.” 

The present Act also contains a provision for march-in rights. 
This provision differs substantially from past clauses of this type in 
the following ways. 

(1) Previous march-in provisions allowed the agency to 
“march-in” if the contractor or its licensees had not taken 
effective steps within three years after a United States 
patent issued to bring the invention to the point of practical 
application. Although the present Act does not contain a 
time limit the implementing regulations might impose one. 
The previously existing march-in provisions did not specify 
field of use licenses. As a result there was some confusion 
as to whether an agency could march-in and require licen- 
sing in a particular field of use, even though the contractor 
had taken the necessary steps for practical application in 
other fields of use. Obviously, the Act has clarified this by 
specifically considering each field of use as separate and 
distinct in the application of the march-in provision. Hence, 
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failure of a contractor to achieve practical application of an 
invention in one field of use may trigger a march-in, even 
though the contractor has achieved practical application in 
other fields of use. 

The present march-in provisions, like the previous ones, also 
allow march-in to meet health and/or safety needs and public use 
needs required by government regulations. Another basis for march- 
in, required by the Act is the failure to comply with that section of 
the law giving preference in licensing to United States industry. 


Preference for United States Industry 


The law contains a new provision which has no precedent in 
the government-contractor patent relationships. In a special section 
of this Act, there is a provision which basically states that the 
contractor and/or its assignee may not grant an exclusive license to 
any person in the United States unless such person agrees that any 
products embodying the invention or product through the use 
thereof will be manufactured substantially in the United States. In 
other words, it is the clear intent of the Act to encourage the 
manufacture within the United States of inventions produced in the 
course of government sponsored research. This is a clear attempt to 
meet the needs of domestic industry by encouraging technological 
developments and product manufacturing within this country. This 
preference, however, does not reach to foreign patent coverage. 
Consequently, there is no prohibition within the Act against licen- 
sing foreign companies to manufacture or sell outside the United 
States. 

This Act does allow waiver of the preferential requirement by 
the sponsoring agency upon a showing that reasonable but unsuc- 
cessful efforts have been made to grant licenses on similar terms to 
potential licensees that would be likely to manufacture within this 
country, or a showing that under the particular circumstances 
domestic manufacture is not commercially feasible. It is not clear 
whether the implementing regulations will attempt to address the 
question of what constitutes reasonable efforts, although guidelines 
would certainly aid licensors on this question. 


Confidentiality 


Under previous patent statutes and regulations, information 
disclosed to a funding agency which described an invention came 
within the purview of the Freedom Of Information Act. The pro- 
cedure for responding to information requests differed from agency 
to agency. Generally technical information contained in proposals 
would not normally be publicly released unless and until the pro- 
posal was actually funded, or only after notice had been given to 
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the organization submitting the proposal. Although it was reason- 
ably assumed by the contractor that disclosures of inventions to 
government agencies did not constitute a publication for patent 
purposes, there was always a fear that third party access through 
the Freedom of Information Act would defeat foreign filing. 

The new Act clarifies this situation in that it specifically au- 
thorizes federal agencies to withhold from public disclosure infor- 
mation on any invention in which the government may have a right 
(including a non-exclusive license). Such withholding may be for a 
reasonable time period to allow the contractor to file a patent 
application. The Act also authorizes federal agencies to withhold 
from disclosure any documentation which is part of a pending 
United States or foreign patent application. This provision should 
remove any uncertainty as to possible premature publication, both 
for United States and foreign filing purposes. 

The Act also provides a clear statement that information re- 
ported to the federal agencies concerning the utilization of inven- 
tions may be treated as “commercial and financial” information 
and thus privileged and confidential. This assures that all such data 
may be exempted from disclosure on request of third parties under 
the Freedom of Information Act and should thus encourage more 
meaningful and detailed utilization reports. This statement should 
eliminate many of the uncertainties and fears that have existed 
among federal contractors concerning the safeguarding of what is 
essentially their “business” information. 


Licensing of Federally-owned Inventions 


The Act also specifically authorizes the federal government to 
license federally-owned inventions. This section is significant in 
that, for the first time, it clearly and concisely sets forth a uniform 
licensing policy for the transfer of government-owned technology. 

Specifically, this section allows a federal agency to license 
inventions to qualified applicants on an exclusive and partially 
exClusive basis as well as on the more standard non-exclusive terms. 
Significantly, it emphasizes the need for executing licenses under 
terms and conditions which encourage development and marketing 
of the technology. For example, no license may be granted to an 
applicant unless the applicant has first supplied the agency with a 
plan for commercialization of the invention; and the agency may 
terminate the license upon a determination that the licensee is not 
following the business plan as originally submitted. 

This section of the Act also includes clauses mandating pref- 
erences for domestic industry and for small businesses in the 
licensing of federally-owned inventions. One interesting provision 
precludes a federal agency from granting an exclusive or partially 
exclusive license if it determines that the grant of such license “will 
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tend substantially to lessen competition or result in undue concen- 
tration in any section of the country in any line of commerce to 
which the technology to be licensed relates, or to create or maintain 
other situations inconsistent with the anti-trust laws.” Judicial and 
administrative interpretation will clarify this provision. 


Implementation of the Act 


The Uniform Patent Legislation will take effect on July 1, 1981. 
Implementing regulations must be in effect by that time. 

Section 206 of the legislation indicates that the Office of Federal 
Procurement Policy (OFPP) “may issue regulations which may be 
made applicable to federal agencies implementing the provisions of 
the legislation as it applies to universities and small businesses. 
This is to be done after OFPP has received recommendations from 
the Office of Science and Technology Policy. Section 206 also states 
that OFPP “shall establish standard funding agreement provisions” 
required under the legislation. 

Properly drawn and uniform regulations are essential to meet 
the stated goals and objectives of the Uniform Patent Legislation. 
The purpose and import of this imaginative and far-reaching piece 
of legislation could be frustrated if individual agencies are given too 
much latitude. At the present time, the General Services Adminis- 
tration (GSA) which has specific responsibility for preparing imple- 
menting regulations for federally-owned inventions, has also taken 
the lead role in drafting regulations to implement those portions of 
the Act relevant to universities and small businesses. For this 
purpose, GSA has re-convened the interagency committee on gov- 
ernment patent policy and it is unclear how that committee will 
interact with the agencies having legislative responsibility for pre- 
paring the regulations. 

Obviously, the tenor and philosophy of the committees and the 
agencies drafting the regulations will influence to a great degree the 
extent to which the goals and objectives of the Uniform Patent 
Legislation are achieved. Of overriding importance is the need for 
effecting uniformity in implementing these regulations. Of equal 
importance is the need for ensuring a central clearing house at the 
Executive Office level in order to guarantee uniform precedents and 
treatments of factual problems and situations which will arise under 
the new Act. 

Preparing uniform and reasonable regulations, as well as 
achieving a central means of continuously reviewing and updating 
these regulations, is important to ensure uniformity of implemen- 
tation and interpretation. The regulations must address those por- 
tions of the Act which are silent or leave a choice of implementation 
to regulatory interpretation as, for example: 

(1) The Act does allow agencies to retain title to inventions 
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“under exceptional circumstances”. If the definition of this 
provision is left to the interpretation of individual agencies, 
fragmentation and inequities in applications will result. 
Hence, clear regulatory guidelines are needed, and criteria 
must be established for ensuring a uniform approach to the 
conditions justifying the extension of exclusive licenses 
beyond the initial term. 

The language of the so-called “‘march-in” provision is un- 
derstandably broad in the Act itself. Regulations are needed 
which provide uniform guidelines for the interpretation of 
this provision. 

Regulations are needed to determine the form and fre- 
quency of the invention reporting required under the Act. 
Since most agencies presently have differing utilization and 
invention reports, it will be necessary that the regulations 
stipulate a uniform and reasonable procedure for invention 
reporting. 

The Act provides for the sharing of royalties with inventors. 
It is silent on the question of placing a “cap” or limit on the 
amount of royalties that an inventor may receive. Although 
the legislative history strongly suggest that no such “cap” is 
intended, the regulations should clearly state this as a fact 
to avoid differing agency interpretations. 

The implementing regulations, of course, will not address all 
aspects and ambiguities of the Act. Additional clarifying legislation 
may be necessary later. For example, section 7 of the Act repeals 
various agency patent provisions with the clear intent of substitut- 
ing therefore the provision of the instant Act. The result may be 
that the intent of the Act is not carried out. For example, the repeal 
of the patent provisions of the Federal Nonnuclear Energy Research 
and Development Act of 1974° would appear to repeal all patent 
provisions relative to industry and large corporations which is 
clearly not the intent of the Act. 


Conclusion 


The Uniform Patent Legislation represents a significant ad- 
vance for innovation and technology transfer. With appropriate 
regulations and a centralized review process, this Act should prove 
to be a valuable tool to American industry and particularly to 
universities, non-profit organizations, and small businesses. 





* Specifically paragraphs g, h, and i of section 9, 42 U.S.C. 5908. 








LICENSING OF COLLEGE AND 
UNIVERSITY TRADEMARKS* 


By DaAvip A. ANDERSON** 


Who hasn’t witnessed the fall ritual? Throngs of students jam 
the university bookstore or co-op to purchase clothing, decals, and 
all manner of paraphernalia bearing the name or seal of the school, 
the name of its athletic teams, or other associated insignia or 
slogans. At a large educational institution, the annual sales of such 
items to students alone could easily exceed a million dollars. Addi- 
tional sales to alumni, athletic fans, and community boosters could 
add considerably more. If the school has a national reputation such 
sales could increase still further. 

How does the school benefit from sales of products bearing its 
name, emblem, or slogan? Where the sales are made primarily 
through a retail outlet owned by the school, the school may derive 
substantial income. On the other hand, where the sales of such 
products are made by independent retailers, as is usually the case, 
the school may receive nothing. In effect, the product suppliers and 
retailers reap the benefit of the demand created by the name, 
emblem, or slogan, and the school is the loser. 

But now all this is changing. Recent developments in the law 
make it possible for a school to license the use of its name, the 
names of its athletic teams, and other indicia of the school, for 
substantial royalties. The school can also prevent the unauthorized 
and unlicensed use of its names and symbols. Such licensing can be 
the source of substantial income in the form of royalties. In fact, 
one large university is currently realizing annual royalty income of 
$85,000 from their domestic licensing program and $400,000 on 
foreign licensing. 

In a trademark licensing program, however, the school must be 
prepared to monitor its licensees with respect to the quality of their 
products. It may also be necessary at the start to take legal action 
against unlicensed suppliers. While legal expenses may offset a 
substantial portion of the royalty income in the early years (when 
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the income will be at the lowest level), the importance of an 
aggressive and sound legal beginning for the long-term viability of 
a licensing program cannot be overstated. 

State and federal law on trademark and unfair competition is 
similar and affects licensing programs. 


Trademark Law 


Under the law of trademarks, a school automatically develops 
rights in its name, in the names and slogans of its athletic teams, 
and in its seals and symbols. For example, XYZ University has a 
protectable right to this name as soon as it is used to advertise its 
educational services. The same is true of its basketball team, the 
‘Tigers,’ and for the locally popular slogan “Go Tigers.” Techni- 
cally, all of these marks are known as “service marks,” since they 
identify services rather than goods. Thus, XYZ University offers 
educational services, while the Tigers offer entertainment services. 
Such rights can usually be protected even if another institution uses 
a similar name or if the other institution also calls its team the 
“Tigers.” This situation, known as “concurrent use,” is common 
with respect to athletic teams. 

While these rights come into being automatically, federal reg- 
istration of the marks is also available. Such registration, symbol- 
ized by the familiar ® symbol, conveys two important rights. First, 
a federal registration provides national constructive notice of the 
claim of rights. Second, it provides that the mark may become 
incontestible after five years of continuous use, which means that 
the registration is conclusive evidence of the exclusive right to use 
the mark in interstate commerce. 

But what does any of this have to do with T-shirts, pennants, 
and ‘Go Tigers” buttons? Obviously, these are goods, not services. 
The answer lies in the development of relatively recent trend known 
as the “collateral use” of trademarks and service marks. 

All of us have seen famous trademarks such as PEPSI, COORS, 
BUDWEISER, and WRIGLEY’S SPEARMINT GUM on products 
like waste baskets, pillows, canoes, and beach towels. Obviously, 
none of these marks principally identifies products of this nature. 
Since the purpose of the trademark law is to prevent confusion as 
to the source of particular goods or services, there was initial doubt 
as to whether or not the owner of a trademark had any right to halt, 
license, or otherwise interfere with collateral uses. However, recent 
case law favors the protectibility of these collateral uses. 

One recent case involved an attempt by the National Hockey 
League to enjoin the use of its service marks on embroidered 
emblems intended for attachment to wearing apparel. The Fifth 
Circuit Court of Appeals held that the legal requirement for confu- 
sion was met, and that these activities could therefore be enjoined: 
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The confusion or deceit requirement is met by the fact that the defendant 
duplicated the protected trademarks and sold them to the public knowing 
that the public would identify them as being the teams’ trademarks. The 
certain knowledge of the buyer that the source and origin of the trademark 
symbols were in plaintiffs satisfies the requirement of the act. The 
argument that confusion must be as to the source of the manufacture of 
the emblem itself is unpersuasive, where the trademark originated by the 
team is the triggering mechanism for the sale of the emblem. 


This reasoning is directly applicable to the marks associated with 
academic institutions and their athletic teams. Moreover, while the 
court spoke in terms of a trademark “symbol” or logo, there is no 
reason to believe that the decision is not equally applicable to a 
university name standing alone. 


Unfair Competition 


All states have laws preventing commercial acts known as 
‘unfair competition.” In general, those laws make it illegal for one 
entity to deliberately trade on the good will of another. For example, 
a company which copies the non-functional appearance or “trade 
dress” of its successful competitor’s goods may be guilty of unfair 
competition. 

The significance of unfair competition law to academic insti- 
tutions is that it provides an avenue parallel to that of the trademark 
law for the protection of their marks. Thus, even if a court refused 
to protect an institution against the collateral use of its marks under 
the trademark law, the institution could seek protection under the 
law of unfair competition. Recent cases have also signalled the 
development of a separate federal law of unfair competition under 
the Lanham Act, so access to the federal courts is generally available 
under a theory of unfair competition. 


Concurrent Use 


As previously mentioned, it sometimes happens that two edu- 
cational institutions use similar marks. This situation is most prev- 
alent with respect to schools with geographic names, and to athletic 
teams, since schools often select ferocious animals and the like to 
connote the prowess of their teams. However, the test of protecta- 
bility is still the potential for confusion as to source or origin. Thus, 
if XYZ University is located in Tulsa, while ABC is located in 
Chicago, the courts recognize that the sale of “Go Tigers’ buttons 
in the Tulsa area cannot reasonably refer to the institution in 
Chicago. Of course, if there are other distinctions—such as school 
colors, lettering styles, or a distinctive logo—the case becomes even 
stronger. In general, the courts will protect each institution in its 
own geographic area. If the two marks are further distinguished— 
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as mentioned above—they may be concurrently protected even in 
the same geographic area. The test is always the same: is the mark 
used in such a manner that the public would be likely to be 
confused? 


Geographical Names 


Many universities use geographical names—e.g., OKLAHOMA, 
NORTHWESTERN, and CHICAGO. Similar to “concurrent use,” 
the test of protectability is the potential for confusion. Thus, if 
CHICAGO were displayed on a T-shirt, bearing the school colors, 
and sold near the campus, the clear reference is to the school, and 
not to the city. Because there is a potential for confusion as to 


sponsorship of the product by the university, the mark is protecta- 
ble. 


Attributes of A Successful Licensing Program 


A license is nothing more than an agreement not to sue an 
infringer in exchange for the payment of money or “royalties.” As 
we have seen, a school has the right to bring such an action, and 
therefore has the right to grant licenses. However, in order to protect 
its rights in the mark, there are several things that the licensor must 
be willing to do. 

First, the licensor must be willing to control the quality of its 
licensee’s products. A principal purpose of the law of trademarks is 
to provide the public with a predictable level of quality associated 
with a particular mark. Thus, the licensor should include quality 
specifications and quality-control provisions in the license agree- 
ment, and must be willing to periodically evaluate the quality of the 
products being produced by its licensees. 

Second, the license agreement should specify the particular 
products and marks covered by the license agreement. 

Third, the licensee should be required to state on the label that 
the goods are manufactured under license from the licensor. This is 
important because it enables a retailer to easily distinguish between 
licensed and unlicensed goods when making his purchases for 
resale. 

Royalty rates are, of course, open to negotiation between the 
licensor and licensee. Typically, such royalties are in the neighbor- 
hood of five to seven percent the net wholesale selling price, and 
royalty rates of ten percent or more are charged by some institu- 
tions. 

These are only the highlights of a proper license agreement. A 
school that decides to embark on a licensing program should consult 
an attorney specializing in the trademark field. If the legal require- 
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ments are met, the licensing of college and university marks can 
provide a source of substantial revenue. Because legal developments 
favorable to licensing are relatively recent, there are still many 
schools with famous names and marks which have not yet begun 


licensing programs. But these schools are becoming fewer and 
fewer. 
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The right and responsibility of faculty to evaluate the perform- 
ance of students have been accepted as a way of life in higher 
education generally and in medical education specifically. Over the 
past decade, however, an increasing number of medical schools 
have faced legal challenges to faculty decisions concerning the 
evaluation and dismissal of students. The result of this questioning 
of faculty judgment has been a heightened sensitivity on the part of 
faculty to potential problems associated with negatively evaluating 
and dismissing students who perform poorly. 

Faculty reluctance to evaluate candidly and, in some cases, to 
dismiss medical students has increased in response to the Buckley 
Amendment’ which regulates the confidentiality of student records. 
Under the Buckley Amendment, students are now assured of open 
access to their educational records, while those persons not ex- 
pressly designated in the Act are prohibited from seeing these 
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records. Students may review all comments in their records, includ- 
ing faculty evaluations of performance and abilities. Such open 
access has made some medical school faculty feel uneasy about 
writing negative comments on student performance. 

Students are also acutely aware that with the increasing level 
of competition for residency training positions, any negative faculty 
comments in their records could jeopardize their chances of match- 
ing with the desired residency program. As a result, students care- 
fully examine grades and comments as they are entered into their 
record and challenge those comments or evaluations which they 
believe to be afair. The resulting discussions and occasional con- 
frontations with students often leave faculty feeling that if they fail 
a student they are at risk of continued harassment or perhaps court 
action. This feeling may be overcome by a clearer understanding of 
the rights, responsibilities and protections of faculty members who 
evaluate and dismiss medical students. 

This review combines the experiences of medical school faculty 
and administrators who evaluate students and the views of medical 
center counsel. It is intended primarily as a guide for faculty and 
administrators to provide a general background against which to 
place the advice of their counsel in specific situations. At the same 
time, it is meant to be an accurate primer for the attorney who has 
not dealt with this particular issue. The review first summarizes the 
legal bases for faculty rights in light of recent court decisions, and 


then presents a discussion of student due process rights. The article 
concludes with suggestions for designing legally defensible student 
evaluation, dismissal and appeal procedures. 


I. Faculty Rights 


Traditionally, faculty members have assumed the right and the 
responsibility to establish admissions criteria, curriculum content 
and format, standards for student performance, special require- 
ments for students with academic problems, standards for student 
conduct, and graduation requirements. The right and responsibility 
to formulate these policies have been accepted by academicians as 
a way of life, in fact, as part of “academic freedom.” 

While faculty autonomy is supported by academic custom and 
labeled “academic freedom,” as a matter of law, safeguards for 
faculty rights are limited to those situations where legal principles 
specifically define the relationship among student, faculty member, 
and institution. In private institutions, contract law legally defines 
those relationships. State-supported and public institutions are sub- 
ject to federal constitutional limitations of state institutions as well 
as contract principles. In public institutions, the ‘free speech” and 
“due process” protections of the first and fourteenth amendments 
to the United States Constitution have been invoked to support 
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faculty members’ rights of “academic freedom,” but as this article 
notes, those same provisions may also be invoked by students. 

The underlying assumptions about traditional faculty rights 
were enunciated by Justice Felix Frankfurter who stated: 


... [The University shall] determine for itself on academic grounds, 
who may teach, what may be taught, how it shall be taught, and who may 
be admitted to study.” 


Under these four essential freedoms, university faculty members 
have the freedom and obligation to establish academic standards 
for educational programs, and to ensure that students meet these 
standards. Because performance assessment and dismissal will be 
the central focus of this article, admissions and curriculum issues 
will be reviewed only briefly. 


Admission Standards 


Medical school faculty members, acting on behalf of the Uni- 
versity, have the right to determine who shall be admitted to study 
within their academic program. This authority is normally granted 
through governing boards to the faculty by statute or state consti- 
tution for public institutions, or by charter for private schools. 
Because medical school faculty possess the unique professional 
judgment necessary to make admissions decisions and are employed 
to do so, they must exercise this responsibility.’ 

The courts have traditionally deferred to the expertise of med- 
ical faculty, according them broad discretion in formulating admis- 
sion standards. However, three general considerations constrain 
admissions committees in formulating admissions policies: 1) the 
selection process must not be arbitrary or capricious;* 2) under 
contract theory the institution must adhere to its published admis- 
sions standards and honor its admissions decisions;’ and 3) the 
institution may not unjustifiably discriminate on the basis of race,° 





* Sweeney v. New Hampshire, 354 U.S. 234, 263 (1957). 

* McDonald v. Hogness, 92 Wash. 2d 431, 598 P.2d 707 (1979), cert. denied, McDonald 
v. Gerberding, 445 U.S. 962 (1980) (hereinafter cited as McDonald]. 

* Arizona Board of Regents v. Wilson, 24 Ariz. App. 469, 539 P.2d 943 (1975); State ex 
rel. Bartlett v. Pantzer, 158 Mont. 126, 489 P.2d 375 (1971). Lesser v. Board of Education of 
New York, 18 A.D. 2d 388, 239 N.Y.S.2d 776 (1963). In Re Press, 45 U.S.L.W. 2238 (N.Y. Sup. 
Ct., Oct. 27, 1976) (arbitrariness claim was found to be a valid basis to sue private universities); 
Levine v. George Washington University, C.A. 8239-76 (D.C. Super. Ct., 1976). 

° Steinberg v. Chicago Medical School, 41 Ill. App. 3d 804, 354 N.E.2d 586 (1976), aff'd, 
69 Ill. 2d 320, 371 N.E.2d 634 (1977); Eden v. State University of New York, 49 A.D. 2d 277, 374 
N.Y.S. 2d 686 (1975). 

° Florida ex rel. Hawkins v. Board of Control of Florida, et al., 350 U.S. 413 (1956); 
Brown v. Board of Education, 347 U.S. 483 (1954). 
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sex,’ handicap,® or age.? However, race and ethnicity may be con- 
sidered as a factor in admissions.”° 


Curriculum Content and Format 


Faculty members have the right to determine the format and 
content of the curriculum. This right derives from statutory powers 
in state schools, from powers invested in charters of private schools 
and from internal rules and regulations of schools themselves. 
Faculty members are the best judges of the knowledge, skills and 
abilities required to prepare students to be fully competent profes- 
sionals, and are obligated to design curriculum which accomplish 
the stated purposes of the academic program. 


Academic Performance 


The faculty establishes and maintains academic standards for 
student performance. The faculty is uniquely qualified to observe 
and judge all aspects of student academic performance, including 
demonstrated knowledge, technical and interpersonal skills, atti- 
tudes, and professional character.’ Evaluation methods typically 
employed to assess cognitive abilities include written and oral 
examinations. There is little disagreement that students who re- 
peatedly fail to meet these scholarly standards should be dismissed. 

Faculty members differ, however, as to the importance of 
assessing subjective aspects of academic performance. Acceptable 
methods for evaluating these noncognitive aspects of a student’s 
development are also debated. The more subjective areas include 
clinical abilities, interpersonal relations, personal and professional 
characteristics. Faculty are reluctant to evaluate students and re- 
quire remedial work in noncognitive skills because of the subjective 
nature of such judgments, the limited opportunity to observe non- 
cognitive development and the potential for allegations of person- 





” Craig v. Boren, 429 U.S. 190 (1976); Reed v. Reed, 404 U.S. 71 (1971); and Title IX of the 
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tation Act Amendment of 1974, § 111(a); Davis v. Southeastern Community College, 574 F.2d 
1158 (4th Cir. 1978). 

° Massachusetts Board of Retirement v. Murgia, 427 U.S. 307 (1976); and the Age 
Discrimination Act of 1975, 42 U.S.C. § 6106 et seq. 

"© Bakke v. the Regents of the University of California 438 U.S. 265 (1978); McDonald, 
supra note 3. 

"' Greenhill v. Bailey, 519 F.2d 5 (8th Cir. 1975) [hereinafter cited as Greenhill]. Accord, 
Sofair v. State University of New York Upstate Medical Center College of Medicine, 54 A.D. 
2d 287, 388 N.Y.2d 453 (1976). See also, Watson v. South Alabama College of Medicine, 463 F. 
Supp. 720 (S.D. Ala. 1979), citing Board of Curators of the University of Missouri v. Horowitz, 
435 U.S. 78 (1978) [hereinafter cited as Horowitz]. 
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ality clashes and lawsuits. Thus, only rarely have faculty been 
willing to dismiss students for inadequacies in this area. 


Despite faculty reluctance to evaluate all aspects of academic 
performance, the courts have upheld the school’s right to establish 
both cognitive and noncognitive academic requirements for gradu- 
ation and have upheld student dismissals for failure to meet these 
requirements.” When evaluating student progress in meeting such 
academic performance standards, all schools, whether private or 
public, are “... bound to accord uniform treatment to all candidates 
for a degree, pursuant to rules and regulations administered in a 
reasonable manner.”’” 


Special Requirements 


When a medical student encounters difficulty in an academic 
program, faculty normally establish remedial requirements to be 
met by the student. Some students have challenged the right of 
faculty to fashion and enforce these special requirements. The 
California Supreme Court addressed this issue in Shuffer v. Board 
of Trustees,” a case involving a graduate student: 


We are not unmindful, however, that various considerations, in addition 
to academic factors, may provide justification for a school’s fashioning 
special requirements for an applicant for an advanced degree—require- 
ments which are neither arbitrary nor capricious—but are founded on the 
university's familiarity with the student involved, and the judgment of 
teachers whose responsibility it is to prepare the student for professional 
life. But what is not legally permissible is for a university or its faculty to 
pursue an unreasonable or a punitive course with a student for reasons 
that have nothing to do with his qualifications for an advanced degree.” 


The court held that all factors may be taken into account in 
assessing a student’s performance, provided the requirements are 
not arbitrary or capricious and bear some rational relation to the 
deficiencies which require remedial measures. 


Graduation and Academic Dismissal 


The courts have granted faculty wide discretion in determining 
student ability to attain a prescribed level of academic scholarship 
and be granted a degree. Furthermore, the courts have acknowl- 
edged that faculty members are the best judges of a student’s 
academic performance. 





" Horowitz, supra note 11. 

Olsson v. Board of Higher Education of City of New York, 412 N.Y.S. 2d 615, 616 
(1979) and cases cited therein. 

'* 67 Cal. App. 3d 208, 136 Cal. Rptr. 527 (1977). 

"© Id. at 136 Cal. Rptr. at 532. 
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The United States Supreme Court addressed the issue of Judi- 
cial review of faculty student evaluations in Board of Curators of 
the University of Missouri v. Horowitz."® In rejecting the plaintiff’s 
request for substantive judicial review of the academic decision 
affecting her dismissal from medical school, the majority stated: 


Courts are particularly ill-equipped to evaluate academic performance. 
The factors discussed . .. with respect to procedural due process ... warn 
against any such judicial intrusion into academic decision making.”’ 


This view had been presaged in the lower courts. An early 
leading case is Connelly v. University of Vermont,’* where a medical 
student challenged his dismissal from medical school. He had failed 
the pediatrics-obstetrics course and was terminated under a College 
of Medicine rule because he failed 25 percent or more of his major 
third year courses. The court described the role of the court in such 
cases as follows: 


The effect of these decisions is to give school authorities absolute 
discretion in determining whether a student has been delinquent in his 
studies, and to place the burden on the student of showing that his 
dismissal was motivated by arbitrariness, capriciousness, or bad faith. 
The reason for this rule is that in matters of scholarship, the school 
authorities are uniquely qualified by training and experience to judge the 
qualifications of a student and efficiency of instruction depends in no 
small degree upon the school faculty’s freedom from interference from 
other noneducational tribunals. It is only when the school authorities 
abuse this discretion that a court may interfere with their decision to 
dismiss a student. 

.... The rule of judicial nonintervention in scholastic affairs is 
particularly applicable in the case of a medical school. A medical school 
must be the judge of the qualifications of its students to be granted a 
degree; Courts are not supposed to be learned in medicine and are not 
qualified to pass opinion as to the attainments of a student in medicine.” 


Similarly, the principle underlying Connelly was reaffirmed 
shortly before Horowitz in Gaspar v. Bruton”’, a case concerning a 
practical nursing student who had been dismissed for deficient 
performance in a clinical training program. 


The courts are not equipped to review academic records based upon 
academic standards within the particular knowledge, experience and 
expertise of academicians. Thus, when presented with a challenge that 
the school authorities suspended or dismissed a student for failure re 
academic standards, the court may grant relief, as a practical matter, only 





'® Horowitz, supra note 11. 

"7 Id. at 92. 
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'° Id. at 160-161. 

*° Gaspar v. Bruton 513 F.2d 843 (10th Cir. 1975) [hereinafter cited as Gaspar]. 
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in those cases where the student presents positive evidence of ill will or 
bad motive.” 


Thus faculty have wide discretion in academic matters to set 
standards and dismiss students for failing to meet those standards. 
The principle of judicial non-intervention in academic decision- 
making has only been challenged where faculty actions have been 
found arbitrary and capricious. 


II. Student Due Process Rights 


Students at public universities have challenged their dismissal 
from medical school on the ground that their right to due process of 
law under the 14th Amendment has been violated. Students have 
alleged that a school has deprived them of either a valid “liberty 
interest” by stigmatizing them, or a “property interest” by dismiss- 
ing them from an academic program in which they had a right to 
continue, and/or infringed upon their opportunities for future em- 
ployment. Students in private schools have made similar challenges 
based on contract theory. 

The courts have developed different standards of due process 
in student dismissal cases based upon whether the dismissal is for 
academic or disciplinary reasons. Academic dismissal results from 
a failure to attain a proper level of scholarship while disciplinary 
dismissal arises from violations of institutional codes of conduct. 
Medical schools need to develop dismissal procedures which are 
consistent with court decisions in both areas. 


Due Process for Academic Dismissal 


Within the medical school. When a student encounters aca- 
demic difficulties in knowledge, skills or abilities which are severe 
enough to warrant dismissal, the courts require review of disinissal 
decisions within the school. The critical questions are: What must 
that review process consist of? Are hearings required? Must legal 
counsel for the student be allowed to be present? Should the 
proceeding be recorded as it would in a court of law? Is there a 
right to cross-examine witnesses? 

One of the first cases to consider the extent of procedural due 
process rights was Gaspar v. Bruton.” The plaintiff, a practical 
nursing student, was dismissed after a two month probation period. 
Although the student met with the faculty when notified of dis- 
missal, she asserted that due process required a pre-dismissal hear- 
ing. Both the trial court and the appellate court upheld the dismissal. 





*! Id. at 851. 
*? Gaspar, supra note 20. 
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The appellate court held that: 


[S]chool authorities, in order to satisfy Due Process prior to termination 
or suspension of a student for deficiencies in meeting minimum academic 
performance, need only advise that student with respect to such deficien- 
cies in any form. All that is required is that the student be made aware 
prior to termination of his failure or impending failure to meet those 
standards.” 


The court afforded the student greater due process protection 
in Greenhill v. Bailey.“ In Greenhill a student was dismissed from 
medical school. The medical school informed the student and the 
Liaison Committee of the Association of American Medical Colleges 
that the student was dismissed for “lack of intellectual ability or 
insufficient preparation.” The court ruled that the action by the 
school in denigrating Greenhill’s intellectual ability, as distinguished 
from his performance, deprived him of a significant interest in 
liberty, for it “imposed on him a stigma or other disability that 
foreclose[d] his freedom to take advantage of other ... opportuni- 
ties.” In such circumstances, due process required that: 


... [A]t the very least, Greenhill should have been notified in writing 
of the alleged deficiency in his intellectual ability, since this reason for his 
dismissal would potentially stigmatize his future as a medical student 
elsewhere, and should have been accorded an opportunity to appear 
personally to contest such allegation. 

We stop short, however, of requiring full trial-type procedures ... 
But an “informal give-and-take” between the student and the administra- 
tive body dismissing him—and foreclosing his opportunity to gain admis- 
sion at all comparable institutions—would not unduly burden the educa- 
tional process and would, at least, give the student “the opportunity to 
characterize his conduct and put it in what he deems proper context.” 


The court ordered the medical school to afford Greenhill an oppor- 
tunity to rebut the stigmatization but not to consider readmission. 
In the landmark case of Board of Curators of the University of 
Missouri v. Horowitz,”’ the United States Supreme Court put an 
apparent halt to the expansion of procedural due process in aca- 
demic disputes. The university dismissed a student, who had re- 
ceived excellent grades on written exams, for deficiencies in clinical 
performance, peer and patient relations, and personal hygiene (non- 
cognitive performance). After several faculty members expressed 
dissatisfaction with her clinical work, the school’s Council on Eval- 
uation recommended that Horowitz’s graduation be delayed and 





°° Id. at 851. 

4 Greenhill, supra note 11. 

> Board of Regents v. Roth, 408 U.S. 564, 573 (1972). 
°6 Greenhill, supra note 11, at 9. 

*? Horowitz, supra note 11. 





110 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 8, No. 1 


that she be dropped from the program if major improvement did 
not occur. She was permitted to take a special set of oral and 
practical exams administered by a panel of practicing physicians 
who were not members of the teaching faculty. After receiving the 
results of these exams, the Council reaffirmed its recommendation 
to dismiss Ms. Horowitz for clinical and character deficiencies if 
they were not remedied. At the end of the year, after receiving 
further clinical reports the Council recommended that she be 
dropped. The school’s Coordinating Committee, then the Dean and 
ultimately the Provost for Health Sciences, all affirmed the decision. 
The Supreme Court found it unnecessary to decide whether 
Horowitz had been deprived of a liberty or property interest. Even 
assuming such deprivation, she had no right to a formal hearing. 


... [RJespondent has been awarded at least as much due process as 
the Fourteenth Amendment requires. The School fully informed respon- 
dent of the faculty’s dissatisfaction with her clinical progress and the 
danger that this posed to timely graduation and continued enrollment. 
The ultimate decision to dismiss respondent was careful and deliberate. 
These procedures were sufficient under the Due Process Clause of the 
Fourteenth Amendment. We agree with the District Court that respondent 
“was afforded full procedural due process by the [school]. In fact, 
the Court is of the opinion, and so finds, that the school went beyond 
{constitutionally required] procedural due process by affording [re- 
spondent] the opportunity to be examined by seven independent 
physicians in order to be absolutely certain that their grading of the 
[respondent] in her medical skills was correct.””* 

(Brackets in original) 


The Supreme Court further held: 


Academic evaluations of a student, in contrast to disciplinary deter- 
minations, bear little resemblance to the judicial and administrative fact- 
finding proceedings to which we have traditionally attached a full hearing 
requiremenrt.... 

... [W]e decline to ignore the historic judgment of educators and 
thereby formalize the academic dismissal process by requiring a hear- 
has 


The justices stated that the educational process is not adversarial 
by nature, nor should it be. Since academic roles of faculty are 
diverse—teacher, advisor, friend and evaluator—acceptable due 
process procedures in cases of academic dismissal from institutions 
of higher learning may be distinctly different from those of the 
judicial system. 

While the Horowitz decision does not require adversarial hear- 
ings, some minimal procedural protections are necessary. Due pro- 
cess, as developed by the case law discussed in this paper, requires 





28 Id. at 85. 
29 Id. at 89-90. 
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the school to inform the student of inadequacies in performance 
and of the consequences of such inadequacies. Due process also 
requires that the school’s decision-making be “careful and deliber- 
ate.” 

Recommended elements of an adequate academic review pro- 
cedure include three basic components. First, faculty assess student 
cognitive and noncognitive performance at the course level and 
assign a grade. Second, a standing committee reviews student prog- 
ress throughout medical school. Where students are not making 
satisfactory progress, the committee determines whether remedial 
work is needed, special requirements are to be met, or the student 
is to be dismissed. The student is then notified of the committee’s 
decision. Third, the student may appeal the committee’s decision to 
the Dean. School rules should stipulate that the Dean’s decision is 
final. Higher university administrators may not understand the 
medical profession’s perspective on education or have the expertise 
to review academic performance in medical school. 

A discussion of one set of procedures which exceeded due 
process requirements and which withstood court challenge” fol- 
lows. 

An academic review procedure. The University of Washington 
School of Medicine’s governance structure designed to review stu- 
dent performance is as follows: 


Dean 


Medical School Executive 
Committee 


Academic Affairs Committee 
Student Progress Committee 


Course Committee 


This committee structure evolved over twenty-five years as the size 
and the complexity of the School increased. 

There are four levels of committee review of student academic 
performance in this structure. First, student cognitive and noncog- 
nitive performance is evaluated by faculty at the course level (e.g., 
musculoskeletal course, medicine clerkship). These evaluations are 
reported as honors, satisfactory, or not satisfactory grades with 
comments. 

The second level of review is conducted by the Student Progress 
Committee. This Committee evaluates the total performance of all 





3° Manangan v. Board of Regents of the University of Washington, King County Cause 
No. 832518, Wash. Superior Ct. (Nov. 1977) (unreported and not appealed) [hereinafter cited 
as Manangan]. 
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students on a periodic basis. Where deficiencies are noted, the 
student interviews with the Committee. On the basis of the inter- 
view and all other information, the Committee makes recommen- 
dations for corrective action or for dismissal. These recommenda- 
tions are transmitted to the third level of review, the Academic 
Affairs Committee which has approximately half departmental 
chairpersons and half faculty. This Committee reviews the recom- 
mendations and makes the final decision if remedial action is 
mandated. The results of this review are then communicated to the 
student in writing. In most cases, the process is complete at this 
stage. 

If the Academic Affairs Committee recommends dismissal 
from medical school, that recommendation is presented to the 
Medical School Executive Committee (composed of departmental 
chairpersons, associate and assistant deans) for review and ap- 
proval prior to being sent to the Dean. After the Dean makes the 
final decision, the student is informed in writing of the dismissal 
and is advised of his/her options for appeal. 

Under this system, students can appeal decisions at all four 
levels of committee review and to the Dean. In such appeals, an 
opportunity to appear before the committees may or may not be 
granted. The student is not allowed to have legal counsel present.”* 
In dismissal proceedings, the student is always granted an oppor- 
tunity to appear before one or more committees. 

While this procedure substantially exceeds the due process 
requirements discussed above, it has the following strengths: it 
provides for multiple levels of review; it provides adequate time 
between decision points for the incorporation of new information 
which becomes available during the course of the decision-making 
process; it avoids the allegations of lack of due process and arbitrary 
and capricious action; and perhaps most importantly, the individual 
faculty member issuing the grades is generally not involved in the 
review process. 

Appeal by the student to the courts. Once a student has gone 
through the school’s appeal process, the school’s decision may be 
challenged in the courts. The legal basis for such a challenge is 
described in Connelly v. University of Vermont” as follows: 


Where a medical student has been dismissed for a failure to attain a 
proper standard of scholarship, two questions may be involved; the first 
is, was the student in fact delinquent in his studies or unfit for the practice 
of medicine? The second question is, were the school authorities moti- 
vated by malice or bad faith in dismissing the student, or did they act 
arbitrarily or capriciously? In general, the first question is not a matter for 





Greenhill, supra note 11, at 9. 
* Connelly, supra note 18. 
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judicial review. However, a student dismissal motivated by bad faith, 
arbitrariness or capriciousness may be actionable. 


While arbitrary and capricious faculty action is actionable, the 
burden of proof is on the student. The Supreme Court of Washing- 
ton State has defined arbitrary and capricious action as 


willful and unreasoning action, without consideration and in disregard of 
facts or circumstances.” 


Thus, the student must show that the faculty failed to take the facts 
of the situation into account, did not arrive at a decision in a logical 
and reasoned manner, or acted for malicious reasons. 

What, then, is the situation where opposing opinions prevail? 
Are faculty members at risk in such instances? Ordinarily not. 


Where there is room for two opinions, action is not arbitrary or capricious 
when exercised honestly and upon due consideration even though it may 
be believed that an erroneous conclusion has been reached.” 


Thus, subjective opinion is acceptable, even though two or more 
faculty members may not agree on the same student’s performance. 
The critical question is whether or not the faculty exercised rea- 
soned and honest judgment. A medical school’s dismissal of a 
student who fails will be upheld by the courts if the assessment is 
based on professional judgment and the school’s procedures (such 
as those described above) have been followed. 

Reasons cited for an academic dismissal should be communi- 
cated only to the student. Disclosure of this information outside the 
school may entitle the student to a more formal hearing because of 
potential damage to reputation as in Greenhill.*® 

A medical school may submit a change in status form to the 
Association of American Medical Colleges (AAMC) without fear of 
stigmatizing a student. The Greenhill case was based upon the 
incorrect assumption that AAMC made the results of the change in 
status forms available to other medical schools. This incorrect 
information served as the basis for the claim that Greenhill’s intel- 
lectual ability had been stigmatized. In Manangan v. University of 
Washington,” Robert G. Petersdorf, M.D., President-Elect of AAMC 
at that time, testified regarding the process of handling change of 





33 Td. at 159. 


** McDonald, supra note 3 at 447, 598 P.2d at 717, citing DeFunis v. Odegaard, 82 Wash. 
2d 11, 507 P.2d 1169 (1973), citing DuPont-Fort Lewis School District v. Bruno, 79 Wash. 2d 
736, 739 489 P.2d 171 (1971). 

= Ta 

6 Greenhill, supra note 11. 

7 Manangan, supra note 30. 
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status forms at the AAMC. The court’s specific finding of fact in 
Manangan based on Dr. Petersdorf’s unrebutted testimony was as 


follows: 


The information contained in the change of status forms sent to the 
AAMC, pursuant to wriiten policies of the AAMC is not made available 
to any other medical schools without the consent of the student.” 


On the basis of that finding of fact, the trial court in Manangan 
upheld the school’s dismissal and concluded that the plaintiff 


... ha[d] not been stigmatized in any way by submission of Change in 
Status Forms submitted by the University of Washington School of 
Medicine to American Association of Medical Colleges, since these forms 
are not distributed without the student’s permission.” 


Due Process for Disciplinary Dismissal 


The discussion thus far has focused on evaluation and dismissal 
of students for academic reasons. Students may also be dismissed 
for violating institutional standards of conduct. Examples of such 
rule breaking conduct include cheating, plagiarism, as well as crim- 
inal conduct such as stealing, drug abuse, drunkenness while on 
duty, and falsifying records.*’ In general, the key issue in discipli- 
nary proceedings is a determination of fact, i.e., did the student 
break the rule? Because the determination is a factual one, due 
process standards differ from those accorded in academic dis- 
missals. Courts have attached stricter procedural rules for discipli- 
nary cases involving public institutions where students are 
threatened with penalities such as suspensions and explusions.* 
The constitution does not require private schools to provide due 
process, but they may be obligated to do so by state statutes or by 
their own written policies or handbooks. 

Specific procedural rules for disciplinary dismissal in public 
institutions require that the student be provided with written notice 
of the charges of misconduct and some opportunity for a hearing 
before the student is punished. To further clarify the intent of the 





* Id. See Finding of Fact No. 32. 

*° Id. See Conclusion of Law No. 8. 

* Under certain circumstances, cheating and plagiarism may be considered a matter of 
academic performance and should be dealt with as such. In medical school in particular, 
students may be negatively evaluated on noncognitive criteria for such behavior and thus 
subject to academic dismissal procedures. The issue of whether cheating is an academic or 
disciplinary matter is not discussed in more detail due to its complexity and the space 
required for such a discussion. 

“' Dixon v. Alabama State Board of Education, 294 F.2d 150 (5th Cir., 1961); Esteban v. 
Central Missouri State College, 277 F. Supp 649 (W.D.Mo. 1967), aff’d. 415 F.2d 1077 (8th Cir. 
1969) [hereinafter cited as Esteban]; Goss v. Lopez, 419 U.S. 565 (1975). 
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Court in Esteban v. Central Missouri State College,” the United 
States District Court for the Western District of Missouri issued a 
comprehensive standard to be used in disciplinary dismissal cases.” 
The court followed a balancing approach. The protection afforded 
the student must be commensurate with the severity of the sanction. 
The three minimal requirements which the district court iden- 
tified as applicable to cases involving disciplinary action which 
might result in expulsion, indefinite or longterm suspension, or 
dismissal (with or without deferred leave to reapply) are: 


First, the student should be given adequate notice in writing of the specific 
ground or grounds and the nature of the evidence on which the discipli- 
nary proceedings are based. Second, the student should be given an 
opportunity for a hearing in which the disciplinary authority provides a 
fair opportunity for hearing of the student’s position, explanations and 
evidence. The third requirement is that no disciplinary action be taken on 
grounds which are not supported by any substantial evidence.“ 


The court further asserted that institutions must be free to devise 
disciplinary procedures appropriate to their lawful mission and 
‘which do not impose unreasonable strain on their resources and 
personnel.” The court continued: 


There is no general requirement that procedural due process in student 
disciplinary cases provide for legal representation, a public hearing, con- 
frontation and cross-examination of witnesses, warning about privileges, 
seli-incrimination, application of principles of former or double jeopardy, 
compulsory production of witnesses, or any of the remaining features of 
federal criminal jurisprudence. Rare and exceptional circumstances, how- 
ever, may require provision of one or more of these features in a particular 
case to guarantee the fundamental concepts of fair play.” 


These standards for disciplinary procedures far exceed the 
“informal give-and-take” that has developed in the academic con- 
text. 

Appeal by student to the courts. In cases where a student 
appeals a disciplinary dismissal to the court, the burden of proof is 
on the institution to show that procedural due process was accorded 
and that the sanction imposed was justified. The severity of the 
sanction must be rationally related to the violation. If due process 
procedures as outlined above are followed and documented, and a 


logical basis exists for the sanctions imposed, courts will not sub- 


stitute their judgments for the fact finding prerogatives of school 
authorities. 





*” Esteban, supra note 41. 
“8 General Order on Judicial Standards of Procedure and Substance in Review of 


Student Discipline in Tax-Supported Institutions of Higher Education, 45 F.R.D. 133 (1968). 
“* Id. at 147. 


Id. at 147-148. 
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III. Faculty Responsibilities 


Equitable Dismissal Procedures 


Procedures for student dismissal from medical school for aca- 
demic and disciplinary reasons should be clearly defined. Each type 
of dismissal has its own set of requirements which must be satisfied 
to ensure due process. The guidelines set forth by the courts, as well 
as state statutes and/or institutional charters, provide the basis for 
dismissal procedures. Legal counsel should be consulted in review- 
ing existing policies and procedures to ensure that they meet or 
exceed minimum due process procedural requirements. 


Professional Judgment 


In exercising professional judgment in academic matters, fac- 
ulty sometimes experience internal conflicts of personal values and 
expectations. For example, faculty are obligated to determine aca- 
demic standards and to promote or dismiss students on the basis of 
those standards. On the other hand, faculty sometimes offer a 
student who is failing more help than is reasonable. This is often 
motivated by a desire to be helpful to the student. Most people who 
enter medicine or academic life are attracted to the profession in 
part by their desire to help people. Assisting individuals with 
problems without making moral judgments is part of this process. 
Some faculty members feel a sense of failure when a student 
perfornis poorly and may offer more help to the student than is 
even desirable. 

When evaluating students, faculty members must exercise their 
best professional judgment and document both positive and nega- 
tive observations of student performance. If, in their opinion, a 
student does not have the necessary clinical and personal abilities 
to perform adequately as a medical doctor and does not make 
adequate progress toward that goal, the faculty must take the 
necessary remedial actions to correct these deficiencies. If these 
actions fail, then the student should be dismissed in accordance 
with institutional policies. 

As Washington State Superior Court Judge George Revelle 
suggested in a case upholding the dismissal of a medical student 
after five years of attempting to complete medical school, the real 
tragedy and perhaps unfairness to the student was the school’s 
failure to dismiss the student earlier when there was ample evidence 
of his inability to meet scholastic standards.” Prolonging this pro- 
cess is unfair to the student and to the school. Hopefully, with a 
clearer understanding of the courts’ willingness to exercise judicial 





*° Manangan, supra at note 30. 
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nonintervention, faculty will be less reluctant than they have been 
in the past to require remedial action of students and, if necessary, 
to dismiss medical students. 


Notification of Student Deficiencies 


One of the major complaints of medical students, particularly 
during clerkships, is that they are not told of serious deficiencies at 
the time of the clerkship. The best time to deal with student 
problems is as close to the event as possible. After ensuring patient 
health and safety, faculty members should immediately direct their 
attention to the student’s problems while they are still fresh in the 
minds of both the student and faculty. If student learning, growth 
and development are important, then students must receive imme- 
diate positive and negative feedback. 


Student Evaluation 


Faculty members have the responsibility for evaluating student 
performance throughout medical school. This evaluation process 
normally involves extensive examinations covering basic science 
information as well as evaluation of knowledge, skills and abilities 
in the clinical areas. Assessment of student clinical performance is 
more complex and difficult than classroom testing. Faculty must 


make judgments based upon limited observations in more subjective 
and less quantitative areas. Nevertheless, this is an integral part of 
medical education and professional judgment. 

Evaluations of student clinical performance can _ be 
strengthened by combining the use of clearly defined criteria and 
open-ended comments. Rating scales which delineate the requisite 
knowledge, skills and professional characteristics which students 
must meet, help provide more objective criteria for such evaluations. 
Faculty comments, on the other hand, provide detailed documen- 
tation of specific incidents and characteristic patterns of student 
performance. Such notes should be written in a nonconclusory 
fashion and should separate factual observations from interpreta- 
tions. Suggestions for developing such clinical evaluation instru- 
ments and procedures are available.*’ 


Litigation Process 


Despite faculty and administration policies and procedures 
designed to be fair and to meet or exceed standards articulated by 
the courts, litigation cannot always be prevented. Once a lawsuit is 





“7 MorRGAN, M. AND IrBy, D., EVALUATING CLINICAL COMPETENCE IN THE HEALTH PROFES- 
SIONS. (St. Louis: C.V. Mosby, 1978). 
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filed, the institution will be subjected to the legal discovery process. 
In order to eliminate the element of surprise at trial, modern rules 
of court permit liberal discovery by all parties of available infor- 
mation and evidence to be used at trial.“* Informal notes kept by 
faculty are not protected from this process. 

Faculty should not fear the discovery process or allow it to 
discourage them from writing honest, candid, subjective opinions 
based on their observations. The exercise of honest professional 
judgment fulfills the faculty member’s responsibility to participate 
in the evaluation process throughout a student’s medical training. 
Spoken and written comments constituting the faculty’s evaluation 
of a student’s performance are generally not subject to liability 
under principles of slander, libel or defamation if they are true. 
Additional defenses are available if the statements were 1) made in 
good faith, 2) communicated only to individuals involved in the 
evaluation process (privileged), 3) not communicated to third parties 
outside the school (not publicized), and 4) not made with a malicious 
intent.” 

A student may not like such comments and may commence 
suit, but the chances of recovery and of subjecting faculty members 
to liability appear to be remote. In the event that a faculty member 
becomes involved in litigation, the school should provide legal 
counsel, assuming (as in any exercise of institutional authority) that 
the subject of the lawsuit was part of the faculty member’s profes- 
sional duties and was carried out in good faith. 

Personal liability is infrequent in cases addressing these issues. 
In private institutions, such liability depends on principles of con- 
tract and agency law, as to the faculty member’s assumption of 
individual responsibility, and of defamation law as to the extent of 
the injury itself.°° In public institutions, the question is whether the 
faculty member is liable for breach of the student’s constitutional 
or statutory rights. In the leading case concerning public institutions, 
the Supreme Court held that officials of a public elementary and 
secondary school district could be held personally liable for actions 
they knew or should have known deprived their pupils of well- 
established constitutional rights, as well as for actions that could be 
shown were deliberately intended to accomplish that result.” But 
under any of these theories, whether in private or public institution, 
the principle appears to be the same: the exercise of honest profes- 
sional judgment, coupled with the provision of adequate due process 
to students, will eliminate potential liability. 





“ See Fen. R. Civ. P. 26-37. 
* Prosser, THE LAW oF Torts (4th ed. 1971) at 737-801. 


® Stevens, Evaluation of Faculty Competence as a “Privileged Occasion,” 4 J. COLL. & 
U. L. 281 (1977). 


*' Wood v. Strickland, 420 U.S. 308 (1975). 
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IV. Summary 


The rights and responsibilities for evaluating student cognitive 
and noncognitive abilities rest with the medical faculty. They must 
determine which students have mastered the required curriculum 
and should be graduated, and which students have failed to attain 
a proper level of scholarship and should be dismissed. If faculty 
conscientiously exercise their professional judgment in these edu- 
cational matters and schools utilize appropriate due process pro- 
cedures, medical schools will be protected from adverse court 
decisions and high academic standards will be maintained. 





STRETTON, ONG, AND EZEKIAL: 
DUE PROCESS RIGHTS OF 
MEDICAL RESIDENTS 


MILTON H. GORDON* 


Introduction 


The setting of the health care and training facility encompasses 
somewhat unique relationships between its operator on one hand 
and its nonprofessional or semi-professional employees, staff phy- 
sicians, and medical students and residents on the other hand. 
Paradoxically, the legal issues involved in such relationships quite 
often arise, in defining the manner in which the relationships may 
be terminated, the manner in which sanctions concerning the rela- 
tionships may be imposed, and in particular what procedures, if 
any, should be followed by medical facility administrators in taking 
disciplinary action with respect to the various segments of the 
hospital support staff. 

Over the past decade there have been a number of decisions in 
the state and federal courts concerning the procedural rights of 
health center employees, including full-time professional employees 
and staff physicians, who may be seen in the context of independent 
contractors utilizing or seeking to utilize medical care facilities;' 





* B.A., 1952, University of California, Berkeley; J.D., 1955, University of California, Berkeley; 
Senior Associate Counsel to the Regents of the University of California. 

' E.g., Young v. Brashears, 560 F.2d 1337 (7th Cir. 1977) (county medical director entitled 
to a hearing before discharge); Klinge v. Lutheran Charities Ass'n. of St. Louis, 523 F.2d 56 
(8th Cir. 1975) (surgeon to be removed from staff of federally aided hospital has a right to 
reasonable notice of the charges against him and a fair opportunity to be heard before a 
panel of fair minded doctors); Christhilf v. Annapolis Emergency Hosp. Ass’n., Inc., 496 F.2d 
174 (4th Cir. 1974) (staff doctor at private hospital receiving federal grants may not be 
terminated without due process; in circumstance where denial of privileges might foreclose 
practice, district court appropriately concluded that doctor was entitled to notice of the 
charges, adequate time to prepare his case, an opportunity to present evidence and to rebut 
the evidence against him and an opportunity to cross-examine the witnesses against him); 
Woodbury v. McKinnon, 447 F.2d 839 (5th Cir. 1971) (member of hospital surgical staff 
entitled, before termination to notice and an informal hearing before unbiased peers based 
on reasonable standards); Com. of Pa. ex rel Rafferty v. Phila. Psychiatric Center, 356 F. 
Supp. 500 (D.C. Pa. 1973) (psychiatric nurse with an unlimited contract entitled to a hearing 
before discharge); Volpicelli v. Jared Sydney Torrance Mem. Hosp., et al., 109 Cal. App. 3d 
908, 167 Cal. Rptr. 610, P.2d (1980) (before a public or private hospital may deny a 
doctor the right to practice, either by termination or denial, there must be a fair procedure 
which affords the doctor an opportunity to answer the charges on which the exclusion rests); 
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and of medical students required to meet academic standards as are 
students generally.” There is a surprising paucity of opinion, how- 
ever, relative to the procedural rights, if any, of medical staff 
residents not otherwise afforded procedural protection under ap- 
propriate civil service statutes.” 

Are such residents to be considered students, and thus subject 
to sanctions in an academic context with which the courts tradi- 
tionally have been loath to interfere? Are they instead, employees, 
having in many Cases constitutionally protected property and liberty 
rights which may be altered only pursuant to appropriate due 
process standards?‘ Or is such a resident, in the words of California 
Supreme Court Justice Stanley Mosk, “‘a categorical hybrid” being 
both an employee and a student?” 

Medical facility administrators need judicial guidance in deter- 
mining whether medical residents must be afforded the consider- 
able panoply of procedural protections available to individuals 
having a property interest in continued employment, or instead the 
minimal (or nonexistent) rights adhering to the continued academic 
matriculation of students. Of parallel concern is the question of the 
protection of an individual’s liberty interests, i.e. the opportunity to 
preserve reputation by appropriate administrative procedures so as 
not to affect the freedom to seek other employment and academic 
opportunities. 


Three recent California cases, two federal and one state, have 
addressed these questions. All involve medical residents who, al- 
though they participated in residency programs on a year-to-year 
basis, were given to understand (in varying degrees of formality) 
that they would be retained for the entire length of a multi-year 
residency program. 

The holdings deal first with the existence of a property interest 





and Garrow v. Elizabeth Gen’l. Hosp. and Dispensary, 79 N.J. 549, 401 A.2d 533 (1979) (a 
surgeon seeking admission to staff at a private hospital must exhaust his internal remedies 
before filing suit; the hospital must provide the doctor with a hearing that comports with 
standards of fundamental fairness). 

? Board of Curators, Univ. of Mo. v. Horowitz, 435 U.S. 78 (1978). 

3 Navato v. Sletten, 560 F.2d 340 (8th Cir. 1977) (refusal of the University of Missouri to 
grant a certificate of completion to a psychiatric resident). The court noted that Navato's 
contractual relationship with the University was one of employment as well as education 
and should be distinguished from a grievance dealing solely with academic degree require- 
ments and that Navato was covered under the Missouri State Merit System for state 
employees. 560 F.2d at 344 n.7. 

“The National Labor Relations Board and the federal courts have held that interns, 
residents and medical fellows are not employees for purposes of the National Labor Relations 
Act and organization rights. See, e.g., Physicians Nat. House Staff Ass'n. v. Murphy, 443 F. 
Supp. 806 (1978), aff’d sub nom. Physicians Nat. House Staff Ass’n. v. Fanning, 89 CCH Lab. 
Cas. § 12117 (D.C. Cir. 1980). 

° Ezekial v. Winkley, 20 Cal. 3d 267, 282, 572 P.2d 32, 42, 142 Cal. Rptr. 418, 428 (1977) 
(Mosk, J., dissenting). 
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in continued medical residency status, either by express agreement 
or by implicit understandings giving rise to legally cognizable ‘“‘ex- 
pectations” of such continued status. The cases then define the 
procedural protection afforded before such interests may be ad- 
versely affected, and, finally, address the nature of protected liberty 
interests and the procedural protections incident thereto. 

The federal decisions deal with the rights of public employees. 
By way of contrast, the state decision extends procedural protec- 
tions to medical residents in private health facilities. 


The Federal Decisions 


The United States Court of Appeals for the Ninth Circuit in 
Stretten v. Wadsworth Veterans Hospital, 537 F.2d 361 (9th Cir. 
1976), and in Ong v. Tovey, 552 F.2d 305 (9th Cir. 1977), reviewed 
the rights of medical residents in publicly operated hospitals. 

In Stretten the district court heid that the plaintiff, a pathology 
resident at a federal Veterans Hospital, was entitled to notice and 
a trial-type hearing prior to his dismissal from his position. The trial 
court also enjoined his dismissal from the residency program and 
directed hospital authorities not to remove him from duties involv- 
ing patient care in spite of their questions regarding the plaintiff’s 
competency. 

Dr. Stretten began his tenure as a resident under an appoint- 
ment “for [the] duration of his training unless sooner terminated 
and ... subject to periodic review by the Resident Review Board.” 
The normal duration of training was for four years.° Nevertheless, 
after some ten months of employment plaintiff was advised in 
writing that his residency would be terminated at the conclusion of 
his first year as a resident for unsatisfactory performance and 
“other considerations.” The notice also pointed out that several 
staff members had consulted with plaintiff concerning his unsatis- 
factory performance during the period of his residency. 

A month prior to termination of the first year of the residency, 
the Resident Review Board met to consider Dr. Stretten’s reappoint- 
ment and unanimously decided not to reappoint him. This appar- 
ently was the first time in the twenty-year history of the residency 
program at the institution that it had been necessary formally to 
terminate a resident prior to the end of his training program.’ Just 
prior to his termination, Dr. Stretten, accompanied by legal counsel, 
attended a meeting at which he was permitted to question the chief 
of laboratory services and the staff pathologists concerning the 
reasons for their failure to recommend that he be reappointed. At 
this time he was given detailed comments concerning his unsatis- 
factory performance. The federal district court found that Dr. Stret- 





° 537 F.2d 361, 367 (9th Cir. 1976). 
"Id. at 363. 
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ten had been informed by several members of the staff of his 
unsatisfactory performance and attitude far in advance of any move 
to terminate his employment. 

Nevertheless, the district court concluded Dr. Stretten was 
entitled, on both constitutional and statutory grounds, to notice and 
a trial-type hearing prior to his dismissal, and thus enjoined the 
hospital from removing him from his patient care duties notwith- 
standing the hospital authorities’ belief in his incompetence and the 
lack of allegations of bad faith on their part.® 

The court of appeals reversed on constitutional grounds. It first 
noted that Stretten was covered under a federal statute dealing with 
residents which did not afford them procedural rights, rather than 
a statute dealing with physicians, who were afforded notice and a 
full adversary hearing before a disciplinary board when charges of 
unsatisfactory performance were made.” 

Having decided that plaintiff was afforded no statutory proce- 
dural protections, the appellate court next turned to his contentions 
that he had been deprived of constitutionally defined rights to due 
process applicable to liberty and property interests."° 

The court began its evaluation of Dr. Stretten’s claim of a 
deprivation of liberty by considering the United States Supreme 
Court’s seminal decision in Board of Regents v. Roth.” The court of 
appeals noted Roth’s holding that, even when an individual has 
suffered a tangible loss, a liberty interest is implicated only when 
the state makes a “charge against him that might seriously damage 
his standing and associations in his community,” such as one of 
dishonesty or immorality.” Thus, the Stretten court concluded that 
a liberty interest should be implicated on the basis of the nature of 
the charge used as a grounds for termination and not in terms of 
the actual consequences of the charge. The court believed there 
should be a distinction between a stigma of moral turpitude, which 
infringes the liberty interest, and a charge of incompetence or 
inability to get along with co-workers, which does not. It justified 
this distinction with the view that the “liberty interest” is one of an 
individual being free to move about, live, and practice his profession 
without the burden of an unjustified label of infamy, for such a 
charge would belittle an individual’s worth and dignity and as a 
consequence would be likely to have severe repercussions outside 
of professional life.’” 





* Id. at 362. 

° 38 U.S.C. §§ 4104, 4110, 4114(b). 

'° 537 F.2d at 365. 

"' 408 U.S. 564 (1972). 

"? 537 F.2d at 366. 

'S This seems to be the consistent position of the Ninth Circuit. See Gray v. County 
Intermediate Educ., 520 F.2d 802 (1975); Jablow v. Trustees of California State Colleges, 482 


F.2d 997 (1973); and Stewart v. Pearce, 484 F.2d 108 (1973) (implied label of mental instability 
affects liberty interest). 
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In contrast, the court believed that a liberty interest is not 
infringed by a label of incompetence, the repercussions of which 
(in the court’s view) would primarily affect an individual’s profes- 
sional life, even though the label might well depress the individual’s 
ultimate level of professional achievement.’* Thus, the court held 
that the constitutional need for procedural protection is not strong 
when a charge of incompetence involves a matter which is pecu- 
liarly within the scope of the employer-employee relationship, and 
when the likely results of even a false charge are reduced economic 
returns and diminished prestige, but not permanent exclusion from, 
or protracted interruption of, gainful employment within an indi- 
vidual’s trade or profession. 

The charges against Dr. Stretten arguably involving a liberty 
interest centered on his inability to perform satisfactorily as a 
pathology resident, including an unwillingness or inability to deal 
with his co-workers in a professional manner. The court of appeals 
held that such charges were not the kind likely to preclude Dr. 
Stretten from practicing medicine, and that, therefore, he had suf- 
fered no infringement of liberty and no attendant deprivation of 
due process. 

The court of appeals returned to its analysis of Roth with 
respect to protection of property interests, noting the Supreme 
Court’s rubric that the Constitution can protect property interests 
perhaps not embraced within the traditional notions of real or 
personal property, including a property interest derived from rules 
or understandings that allow one’s expections to be characterized 
as a legitimate claim of entitlement to a benefit.” The court con- 
cluded that Dr. Stretten had a legitimate expectancy of being re- 
tained for four years in the residency program, that since he was 
terminated earlier he was deprived of a constitutionally protected 
property right, and, hence, that he should have been afforded 
certain procedural protections incident to such termination. 

Having determined that Dr. Stretten was entitled to some due 
process, the court next turned to the question of precisely what 
process was due, i.e., a full adversary evidentiary hearing in the 
nature of a trial, or, as ordered by the district court, something of a 
lesser magnitude. Here the court examined the 1976 decision of the 
United States Supreme Court in Mathewes v. Eldridge.’® Eldridge 
involved the question whether certain Social Security Act benefits 
could be terminated before an administrative hearing to determine 
the recipient’s continued eligibility. The Court answered in the 
affirmative, enunciating three factors which should be considered 





'4 537 F.2d at 366. 
'® 537 F.2d at 366. 
'® 424 U.S. 319 (1976). 
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in determining the extent of the “process” which is “due” in deci- 
sions concerning the termination of public benefits.” 
They are: 


1. The private interests that will be effected by the official action, 
i.e., the loss to the individual. 


2. The risk of an erroneous deprivation of the property interest 
through the procedures used, and the probable value of any additional or 
substitute procedural safeguards. 

3. The government’s interest involved, including the fiscal and ad- 
ministrative burdens that additional or substitute procedural requirements 
would entail. 


Applying Eldridge, the Stretten court first determined that Dr. 
Stretten had interests in keeping his position associated with the 
maintenance of his current income, the completion of the residency 
phase of medical education, and protection of his professional 
reputation. Dismissal would damage the first two interests and the 
imputation of incompetence would damage the third. 

With respect the risk of an erroneous decision prejudicial to 
the plaintiff under the procedures employed, the court observed the 
staff physicians had submitted written evaluations of Dr. Stretten’s 
technical competence and his ability to get along with his colleagues 
to the Resident Review Board. These opinions, from experienced 
professionals, were based on months of close contact, and the court 
believed it improbable that an adversary procedure would enable a 
resident to undermine such well formulated opinions against him. 
More important, and perhaps in the court’s view decisive, was the 
perceived inability of Stretten to cooperate effectively with his 
colleagues. The court concluded, therefore, that a full adversary 
hearing was unlikely to be more useful than less elaborate proce- 
dures in revealing any flaws that would have undermined the case 
against his termination from residency. 

The hospital, moreover, had a strong interest in being able to 
deal quickly and inexpensively with personnel matters in order to 
promote efficiency and economy in administration. Given Stretten’s 
position as a professional, the hospital’s interest was more particu- 
larlized than in the ordinary employer-employee case. It had a 
special interest in protecting its patients from treatment by one who 
is professionally incompetent. The interest in protecting the patient 
weighed in favor of due process procedures that would minimize 





'? Although the case holding deals in the main with the termination of relationships, it 
would seem logical to require procedural protections regarding less severe adverse adminis- 
tration action. The California Supreme Court, however, has held that a suspension from 
employment of no more than five to ten days requires no pre-disciplinary procedural 
protections. Civil Service Ass'n. v. City and County of San Francisco, 22 Cal.3d 552, 562-3, 
586 P.2d 162, 168, 150 Cal. Rptr. 129, 135-6, (1978). 
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the risk of continued employment of an incompetent doctor so long 
as notions of fundamental fairness were maintained. Further, as a 
medical resident, Dr. Stretten was required to work in close coor- 
dination with other medical personnel, and a hospital staff’s high 
interdependence makes tolerable working relationships an absolute 
prerequisite to effective staff performance. 

Balancing these various factors, the court of appeals concluded 
that a resident’s interest is important enough that he should have 
notice of his deficiencies, an opportunity to examine the evidence 
against him, and an opportunity to present his side of the story to 
the decision-maker. Such procedures would ensure that all relevant 
data are before the decision-maker and would allow the resident, 
and any reviewing court, to judge whether action had been taken in 
bad faith or arbitrarily or capriciously. But the court held that the 
procedure followed in the Stretten case was sufficient for such 
purposes, and that due process did not require a full adversary 
hearing either before or after termination. 

The court also noted, however, that when the decision to 
terminate is made long before the effective termination date, it saw 
no state interest served by delaying until after termination the 
resident physician’s right to examine the evidence and offer an 
opposing version of the facts.’® Pre-termination procedures would 
do much, in case error were exposed, to vindicate a resident’s 
interest in his salary, reputation as a competent professional, and 
interest in uninterrupted training. At the same time, when a patient’s 
welfare is in immediate jeopardy or the functioning of a hospital is 
severely threatened, a hospital might well be justified in immediate 
termination with aa informal hearing held shortly thereafter or, 
alternatively, in suspending the resident with pay until such time 
as a hearing could be held.” 

The other Ninth Circuit holding, Ong v. Tovey, involved an 
appeal from a district court order reinstating with back pay a 
physician who had been terminated from a Public Health Service 
hospital surgical residency. The court of appeals reversed on the 
basis of Stretten. 

Dr. Ong joined the Public Health Service under a general 
surgery residency program which was to last for four years. During 
his third year and the beginning of his fourth, staff physicians 
questioned his competency and, in fact, found his work to be so 
unsatisfactory that his operating privileges were limited. He was 
relieved of his duties as a senior surgical resident, and it was 
recommended that he resign from the program. Thereafter Dr. Ong 





'* 537 F.2d at 361. Although this was the situation in this case, the District Court's 
injunctive orders had the effect of making a staff meeting prior to the scheduled termination 
into a pre-termination due process hearing. 

'? 537 F.2d at 361 n.20. 
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met with the staff physicians and inquired as to why he was 
requested to resign and his shortcomings were discussed with him. 
Another such meeting occurred within a month or two. Dr. Ong 
refused to return to duty in the Public Health Service unless he was 
given a hearing on his continued participation in the residency 
program and reinstated with full operating rights. This demand was 
rejected on the basis of public safety grounds. 

In the Ong case, as in Stretten, the court of appeals weighed 
the factors set forth in Mathewes v. Eldrige, supra, and similarly 
concluded that a full adversary hearing was not necessary. The 
court refused to distinguish Stretten on the basis that Stretten was 
given written notice while Ong was not, holding that all that was 
required was that Ong be given adequate “notice” of his deficiencies 
which need not be in writing. The meetings in which Ong partici- 
pated with his attorney and the staff physicians provided sufficient 
hearing to satisfy any due process requirements. Ong had notice of 
his deficiencies, was able to examine the evidence against him—in 
this case, the opinions of other doctors—and was able to present 
his side of the story. 

The thrust of Stretten and Ong seem to be that while medical 
residencies may not be summarily terminated, the rights of residents 
are protected if they are informed of the basis for termination either 
orally or in writing, and afforded a post-termination opportunity to 
respond thereto. Moreover, the health facility need not permit 
continued access to patients by a resident pending an administrative 
review if a question of patient safety is involved. 


The State Decision 


The California Supreme Court decision in Ezekial v. Winkley, 
20 Cal. 3d 267, 142 Cal. Rptr. 418, 572 P.2d 32 (1977), addressed a 
factual situation which was somewhat different from those pre- 
sented in Stretten and Ong. Ezekial enrolled in a surgical residency 
program of the Permanente Medical Group operating Kaiser Foun- 
dation, a private nonprofit institution. Although he was employed 
only for a one-year period according to the terms of a letter agree- 
ment, he was orally assured that he would be employed for the 
three additional years necessary to complete his residency. More- 
over, Kaiser’s brochures described the surgical residency program 
as a four-year program. 

Shortly after completing the first year of his program, Ezekial 
was advised that he would not be permitted to remain at Kaiser 
beyond the second half of the second year of his program. No 
reasons were given for Kaiser’s decision to dismiss him. No notice 
of charges was given, and he was afforded neither a hearing nor an 
opportunity to respond prior to termination. Ezekial appealed from 
a judgment of dismissal of his action in the trial court. 
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The California Supreme Court first had to decide whether 
procedural due process requirements attached to employment in a 
private hospital. Citing a number of cases relating to admission to 
professional societies and to access by practicing physicians to staff 
privileges in private hospitals, the court found a judicially estab- 
lished common law right to “fair procedure” with respect to exclu- 
sion from, or denial of benefits afforded by, private entities pos- 
sessed of substantial power either to thwart an incividual’s pursuit 
of a lawful trade or profession or to control the terms and conditions 
under which it is practiced.”” By controlling access to vital profes- 
sional privileges and certifications, private organizations are able to 
foreclose from practice one who has already obtained a professional 
license. Yet the right to practice a lawful trade or profession is 
sufficiently “fundamental” to require substantial protection against 
arbitrary administrative interference either by government or, in 
the court’s view, by private entities. 

The California Supreme Court held that a similar rule should 
be invoked with respect to Dr. Ezekial, since exclusion from a 
medical specialty residency contains a potential for arbitrarily im- 
pairing the physician’s right to engage in the activities authorized 
by his general license to practice.”’ The court acknowledged that its 
research had disclosed no case extending the common law doctrine 
of “fair procedure” to dismissals from a private hospital residency.” 
But it held that the importance of residency training to the success- 
ful practice of modern medicine, and the fact that no accredited 
California hospital would permit Ezekial to use its facilities to 
perform surgery until he had achieved recognition as a board- 
certified general surgeon, required that he be entitled to procedural 
safeguards relative to his termination even from a private residency 
program.” 

The court rejected defendant’s argument that the issue was 
simply termination of an employment relationship, damages for 
which could be satisfied by a breach of contract action.” Rather, 
citing Stretten, the California Supreme Court held that plaintiff, 
having already attained his license to practice medicine and been 
accepted into a post-license residency program, was entitled to 
some legal protection of his expectation that full utilization of his 
medical license would be met through attaining a specialist's status. 
The court declined to find that the continuing scrutiny of a resident’s 
competency and progress should bar the application of “fair pro- 





” Ezekial v. Winkley 20 Cal.3d 267, 271, 572 P.2d 32, 34-5 (1977) 142 Cal. Rptr. 418, 420- 


*! Id. at 278, 572 P.2d at 39. 142 Cal. Rptr. at 425. 
* Id. at 274, 572 P.2d at 36, 142 Cal. Rptr. at 422. 
** Id. at 274, 572 P.2d at 37, 142 Cal. Rptr. at 423. 
*4 Id. at 276, 572 P.2d at 37-8, 142 Cal. Rptr. at 423-4. 
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cedure principles” in determining not to continue him in the pro- 
gram. It also rejected the argument that since dismissal from a 
residency program does not result from an anti-competitive use of 
alleged “monopoly” powers, unlike exclusion from hospital staff 
privileges, such dismissal should be distinguished from the line of 
staff privilege cases. Rather, judicial inquiry should be focused on 
the practical power of the entity to effect substantially an important 
economic interest of the plaintiff.” 

Finally, the court was unimpressed by defendants’ arguments 
that they were civilly liable for any malpractice by plaintiff as a 
hospital employee, whereas they might not be responsible for the 
acts or omissions of independent physicians holding staff privileges 
and that, therefore, there was a greater legitimate incentive to 
terminate summarily residents whose performance was marginal. 
Declaring its sensitivity to the difficulty and danger present in such 
a situation, the court emphasized that the hospital could dismiss 
plaintiff for incompetence so long as it afforded him rudimentary 
procedural and substantial fairness in so doing. Nor was the hospital 
prevented from immediately suspending a resident with pay or 
placing him on noncritical duties, pending a fair determination of 
his competency in the residency program.” 

Having concluded that Ezekial was entitled to some sort of 
“fair procedure” in the termination of his medical residency, the 
court held that this procedure should provide, at a minimum, some 
meaningful opportunity for the resident to be heard in his defense, 
but the court refrained from requiring formal proceedings with all 
the embellishments of a court trial, or any other rigid procedure 
that must invariably be observed. The court placed on the affected 
institutions themselves initial responsibility for devising practical 
methods of providing adequate notice of charges and reasonable 
opportunities to respond, suggesting the Kaiser hospitals might 
consider adopting the Guidelines For the Formulation of Medical 
Staff Bylaws, Rules and Regulations of the Joint Committee on 
Accreditation of Hospitals (1971), which provide for extensive hear- 
ings and internal appellate review in staff appointment and dis- 
missal cases.”’ The court declined to consider whether the plaintiff 
was entitled to immediate reinstatement pending a hearing. 





25 Id. at 277, 572 P.2d at 38-9, 142 Cal. Rptr. at 424-5. 

26 Id. at 278, 572 P.2d at 39, 142 Cal. Rptr. at 425. 

27 Id. at 278-9, 572 P.2d at 39-40, 142 Cal. Rptr. at 425-6. The author has been informed 
by counsel for the Kaiser Hospital that some of the Kaiser Medical Groups have adopted 
those or like procedures but that others have not; procedural rights afforded after Ezekial 
sometimes approximate those afforded medical staff members and entail a three-physician 
hearing panel. Residents who are subject to review are placed in a limited status and thus 


may not progress to the completion of their residencies while administrative proceedings are 
pending. 
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In his dissenting opinion,” Justice Mosk observed that the 
decisions relied upon by the majority all involved “monopoly” 
situations not present in the instant case. He emphasized that 
Ezekial was not a practicing physician denied staff privileges which 
were necessary in order to practice his profession but rather was a 
resident who is receiving post-graduate training in a medical spe- 
cialty for which he is compensated not by patients, but by the 
hospital. At best, therefore, the resident had a cause of action for a 
breach of contract and not for reinstatement. 


Conclusion 


Although judicial precedents are admittedly sparse, it would 
seem prudent, particularly in light of the way in which case law 
developed concerning the rights of practicing physicians relative to 
denial of hospital staff privileges, to conclude that, by and large, 
courts when faced with the claim of a medical resident that he has 
been unfairly dismissed from a residency program prior to the 
termination of that program will find that, at least with respect to 
public medical institutions, the resident is entitled to minimal pro- 
cedural due process protection. 

With Ezekial v. Winkley in mind, it would appear prudent for 
privately operated health facilities also to provide procedural safe- 
guards. At a minimum, these should include advance notice of 
deficiencies, preferably in writing, and an opportunity to respond 
to the allegations of such deficiencies, either orally or in writing. If 
the nature of the deficiencies is such that a threat to patient safety 
is present, the resident may be suspended pending the completion 
of such procedures. 

Further, care should be taken not to create a legitimate claim of 
an expectancy by a resident that he or she will be retained in a 
program beyond the specified ending date in the contract of em- 
ployment. Thus, if the health care institution wishes to have the 
option simply of not reviewing a one-year residency contract, the 
resident should be advised at the time of initial appointment in 
writing that the appointment is indeed for one year and, although 
consideration may be given to subsequent yearly appointments, the 
resident should not expect that any such subsequent one-year 
appointment will be made. 





** Id., 20 Cal. 3d 267, 280, 572 P.2d 32, 40, 142 Cal. Rptr. 418, 426. 








HOUSESTAFF STIPENDS AND THE 
“FELLOWSHIP” EXCLUSION UNDER 
SECTION 117 OF THE INTERNAL 
REVENUE CODE 


A. JAN BEHRSIN* 


Hospital housestaff have long pursued the possibility of ex- 
cluding from their taxable incomes a certain portion of the amount 
received on the theory that it was received as a “fellowship” grant. 
The right to exclude “fellowships” is permitted under section 117 of 
the Internal Revenue Code. The Internal Revenue Service has al- 
most uniformly denied housestaff the right to the section 117 exclu- 
sion, and since the Supreme Court’s decision in Bingler v. Johnson,’ 
the almost overwhelming trend in the courts too has been to deny 
a section 117 exclusion for payments made to medical residents.” 
Thus, when on May 2, 1979, the Trial Division of the United States 
Court of Claims in Burstein v. United States,® found in favor of the 
taxpayers, housestaff were given cause for optimism that at least 
some courts, if not the Internal Revenue Service, would recognize 
the availability of the section 117 exclusion. On May 14, 1980, while 
disclaiming that it was “establishing” a per se rule, the United States 
Court of Claims reversed the Trial Division’s decision on appeal.’ 
This comment discusses the current state of the law in this area. 





* B.A., 1966, Ripon College; J.D. (cum laude), 1972, University of San Francisco School of 
Law; Assistant Counsel, The Regents of The University of California. 

' Bingler v. Johnson, 394 U.S. 741 (1969), rev’g 396 F.2d 258 (3rd Cir. 1968). 

* See, e.g., Cooney v. United States, 80-2 CCH U.S. Tax Cases $9610 (6th Cir. 1980), 
aff’g 78-2 CCH U.S. Tax Cases 99513 (D.Ohio 1978); Rockswold v. United States, 471 F.Supp. 
1385 (D.Minn. 1979), aff'd, 620 F.2d 166 (8th Cir. 1980); Meek v. United States, 608 F.2d 368 
(9th Cir. 1979); Dietrich v. Comm’r, 33 CCH Tax Ct. Mem. 66 (1974), aff'd per curiam, 503 F.2d 
1379 (8th Cir. 1974); Parr v. United States, 469 F.2d 1156 (5th Cir. 1972); Hembree v. United 
States, 464 F.2d 1262 (4th Cir. 1972); Wertzberger v. United States, 315 F.Supp. 34 (W.D.Mo. 
1970), aff'd per curiam, 441 F.2d 1166 (8th Cir. 1971); Quast v. United States, 428 F.2d 750 (8th 
Cir. 1970); Johnson v. United States, 81-1 CCH U.S. Tax Cases 99240 (D. Minn. February 3, 
1981); Naman v. Comm’r, 33 CCH Tax Ct. Mem. 681 (1974); and many others. But see Leathers 
v. United States, 471 F.2d 856 (8th Cir. 1972), cert. denied, 412 U.S. 932 (1973). 

Cases have specifically denied section 117 treatment for pediatric and radiology 
residents. E.g., Hales v. Comm’r, 37 CCH Tax Ct. Mem. 946 (1978)(pediatric resident); and 
Homer v. Comm’r, 36 CCH Tax Ct. Mem. 283 (1977)(radiology resident). 

379-1 CCH U.S. Tax CasEs 99354 (Ct. Cl. Tr. Div. May 2, 1979). 

* Burstein v. United States, 622 F.2d 535 (Ct. Cl. May, 14, 1980). 
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Prior to the enactment of section 117, the basic issue in deter- 
mining taxability of an amount claimed to be a “fellowship” or 
“scholarship” was whether the amount in question was intended as 
a gift or was compensation. The Internal Revenue Service’s position 
in this area was that when the recipient of a grant or fellowship 
applies his or her skill and training in order to advance research, 
creative work or some other project or activity, the essential ele- 
ments of a gift are not present, and the amount of the grant or 
fellowship should be included in the recipient’s gross income. The 
Tax Court began to carve out exceptions to the Service’s rule until 
Congress, with the expressed intention of bringing at least some 
degree of certainty to an area of considerable uncertainty, enacted 
section 117. 

Section 117(a) establishes the general rule which excludes from 
the recipient’s gross income all amounts received as scholarships at 
educational institutions and all amounts received as fellowship 
grants.” The general exclusion provided for by section 117(a) is then 
substantially qualified by section 117(b) which sets out strict limi- 
tations on the general rule of exclusion. These limitations draw a 
distinction between individuals who are candidates for degrees and 
individuals who are not degree candidates. 

Under the limitation, degree candidates cannot exclude any 
part of the amount paid to them which represents compensation 
for teaching, research, or other part-time services which they are 
required to render in order to obtain the grant, unless the part-time 
services are required of all candidates for a particular degree as a 
condition to receiving the degree.® Of more significance to house- 
staff generally, are the limitations pertaining to non-degree candi- 
dates.’ These rules are more complex and their application is 
affected by both the identity of the grantor of the funds and the 
dollar amount of the grant. As to the former, the statute requires 
that the grantor be either (1) a tax exempt organization organized 
and operated for a charitable, religious, educational, or other pur- 
pose specified in section 501(c)(3) of the Internal Revenue Code; (2) 
the United States; an instrumentality or agency of the United States; 
a state, territory, or possession of the United States; a political 
subdivision thereof, or the District of Columbia; (3) an international 
or similar organization; or (4) a foreign government. Section 
117(b)(2)(B) specifies that, under qualifying circumstances, the dol- 
lar amount of the exclusion from gross income each year is limited 
to an exclusion of $300 times the number of months for which the 
scholar or fellow receives amounts under the grant, up to a maxi- 
mum lifetime exclusion of 36 months. 





* It also excludes all incidental amounts received to cover expenses for travel, research, 
clerical help, and equipment, to the extent they are expended for these purposes. 

° Int. Rev. CODE OF 1954 § 117(b)(1). 

7 InT. Rev. CODE OF 1954 § 117(b)(2). 
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The central question in situations in which housestaff seek to 
take advantage of the section 117 exclusion is whether the payment 
which is sought to be excluded from gross income is, in fact, a 
“fellowship grant” (or “scholarship’”’) within the meaning of the 
statute. The Treasury Regulations state that in general, a “fellow- 
ship” grant is ‘an amount paid or allowed to, or for the benefit of, 
an individual to aid him in the pursuit of study or research.”* The 
Regulations expressly exclude certain items from the term “fellow- 
ship grant.” For housestaff, most important among these exclusions 
are amounts which are paid as compensation for services or pri- 
marily for the benefit of the grantor.” 

The Treasury Regulations provide that no exclusion is available 
under section 117 for amounts which represent either (1) compen- 
sation for past, present, or future employment services, or (2) 
payment for services which are subject to the direction or supervi- 
sion of the grantor, or (3) payments to or on behalf of an individual 
to enable him to pursue studies or research primarily for the benefit 
of the grantor.’” The government’s application of these regulations 
in cases where the taxpayers seeking to exclude amounts as “fellow- 
ship” grants are housestaff who are enrolled in university-related 
hospital training programs has required housestaff to establish that 
(1) the primary purpose of their studies or research is to further 
their education and training, and that (2) the amount paid does not 
represent compensation or payment for past, present, or future 
employment services or services which are subject to direction or 
supervision of the grantor. 

As might be expected, the existence of an employer-employee 
relationship between the grantor and housestaff is an important 
factor and a strong indication that, regardless of its characterization, 
the payment constitutes taxable compensation to the recipient 
rather than a tax free or partially tax free fellowship grant. An even 
more important consideration, however, has been the courts’ incli- 
nations to agree with the government that the right to exclude an 
amount as a “fellowship” under section 117 depends on the critical 
determination that the primary purpose of the payment is to further 
the education and training of the recipient, rather than to serve the 
interest of the grantor. Prior to the Supreme Court’s decision in 
Bingler v. Johnson"' courts were not always in agreement with the 
government’s position. 





* Treas. Regs. § 1.117-3(c) (1980). 

® Treas. Regs. § 1.117-4(c) (1980). 

' Id. This rule is subject to the exception in section 117(b)(1) with respect to payment 
for degree candidates’ services which are in the nature of part-time employment required as 
a condition to receiving the fellowship or scholarship grant, where such services are required 
of all candidates, whether or not recipients of scholarship or fellowship grants. In this limited 
situation the amount received by the degree candidate may qualify for exclusion under 
section 117 if all of the other requirements of the section are satisfied. 

"' Bingler v. Johnson, supra note 1. 
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Bingler v. Johnson concerned a reconsideration of the Third 
Circuit Court of Appeals’ construction of the section 117(a) exclu- 
sion.” The Court of Appeals had rejected the Internal Revenue 
Service’s attempt to limit the definition of an excludable scholarship 
and fellowship by applying the regulations at Treas. Regs. § 1.117- 
4(c)(1), (2). The Third Circuit took the approach that nothing in the 
Internal Revenue Code nor in the legislative history warranted the 
adoption of the test established in the Treasury Regulations at 
section 117-4(c)(1), (2). The Appeals Court rejected outright the 
‘primary purpose” test of these regulations, stating that it was 
irrelevant under section 117 that the grantor of the stipends in 
question benefited from the recipients’ further education. The Court 
of Appeals’ decision in Johnson v. Bingler was followed in the Tax 
Court by the decision in Lawrence E. Broniwitz,’® when that court 
also refused to rely on the regulations at section 1.117-4(c)(1), (2) in 
determining whether the scholarship in question was excludable. 

The Third Circuit’s decision in Johnson v. Bingler was appealed 
and the United States Supreme Court reversed in Bingler v. John- 
son.’* The Supreme Court held that the regulations at 1.117-4(c) 
“represents an effort by the Commissioner to supply the definitions 
that Congress omitted,” and that such definitions were “prima 
facie proper, comporting as they do with the ordinary understanding 
of ‘scholarships’ and ‘fellowships’ as relatively disinterested, ‘no 
strings’ educational grants, with no requirement of any substantial 
quid pro quo from the recipients.’’"° On the basis of this reasoning, 
the Court held that the grants in question were taxable since they 
contained “strings,” and were, in effect, bargained-for consideration 
for the recipients’ employment services. The Court concluded that 
the “thrust of [Regs. 1.117-4(c)] is that bargained-for payments, 
given as a ‘quo’ in return for the quid of services rendered—whether 
past, present, or future—should not be excludable from income as 
‘scholarship funds.’ That provision clearly covers this case.’’’’ As a 
result of the Supreme Court’s decision in Bingler v. Johnson, in each 
case of an employer-granted scholarship or fellowship, it is essential 
to determine whether the grant constitutes additional compensation 
or whether it is motivated by disinterested generosity. 

Despite both the Supreme Court’s affirmation of the propriety 
of the government’s “primary purpose” test announced in the Treas- 
ury Regulations at section 1.117-4(c), and the almost uniform rejec- 
tion by the courts and the IRS that any amounts paid to housestaff 





" Johnson v. Bingler 396 F.2d 258 (3rd Cir. 1968), rev’g 19 AM. Fep. TAX R. 2d 426 (W.D. 
Pa. 1966), rev'd, 394 U.S. 741 (1969). 

'S 27 CCH Tax Ct. Mem. 1088; Dec. 29, 165 (M); Tax Ct. Mem. 1968-221. 

'* Bingler v. Johnson, supra note 1. 

'° Id. at 749. 

"6 Id. at 751. 

"" Id. at 757-758. 
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could qualify for the section 117 exclusion, taxpayers have enjoyed 
some limited measure of success in the courts. Thus, for example 
one court held that a master’s candidate in hospital administration 
who served as a paid resident at a hospital was entitled to an 
exclusion under section 117 because no “substantial quid pro quo”’ 
was required by the hospital.’* In another decision, Leathers v. 
United States’’ a jury determined that the resident was entitled to 
exclude the amount received as a fellowship grant. The court cited 
the following facts as significant: (1) the residency training was 
received at a strictly teaching hospital; (2) residents worked under 
close faculty supervision; (3) residents were not required to remain 
in the state at the completion of their training; (4) the hospital did 
not bill the patients for residents’ services; and (5) the work could 
be performed without the residents. Another court made the obser- 
vation that a distinctive feature of a scholarship or fellowship grant 
is that the level of the stipend is based upon the need of the recipient 
and not on such factors as previous salary, experience, or length of 
service.” Nevertheless, where housestaff have sought to exclude 
stipends as “fellowships,” the overwhelming majority of courts 
have found in favor of the government and denied the exclusion. 
Authorities” cite well over 50 cases in which payments to medical 
interns and residents have been determined to be for current valu- 
able services and therefore not entitled to be excluded as fellow- 
ships. In each of these cases, the courts agreed with the govern- 
ment’s position that the “primary” purpose of the hospital in making 
the grant was the key to the determination of whether amounts 
received constituted a scholarship or fellowship grant. The courts 
uniformly acknowledge that the determination of “primary pur- 
pose” is a question of fact to be decided on the circumstances of 
each case—and then, almost as uniformly, the courts find that the 
grantor’s primary purpose was to compensate housestaff for ser- 
vices. In this regard, if courts conclude that the recipient performed 
substantial services for the grantor, then the amounts received are 
typically held to be compensation rather than scholarships or fel- 
lowship grants. 

The established pattern of rejection of housestaff arguments 
that amounts received during residency or internship are entitled to 
the section 117 exclusion did not discourage Jerome Burstein and 
Rochelle Burstein, formerly residents at the University of New 
Mexico, from filing a claim before the United States Court of 





'S Shuff v. United States, 331 F.Supp. 807, 813 (W.D. Va. 1971). 

' 471 F.2d 856 (8th Cir. 1972), aff’g 352 F.Supp. 1244 (E.D. Ark. 1971), cert. denied, 412 
U.S. 932 (1973). 

° Bailey v. Comm’r, 60 T.C. 447 (1973), acquiescing in 1973-2 Cum. BULL. 1. 


"Tax Management, Inc., BNA Portfolio #177, Scholarships and Fellowship Grants: 
Changes and Additions 7 and 8, 4/24/78. 
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Claims. Their contention was that amounts received by them while 
they were enrolled in the Residency Training Program of the Grad- 
uate School of Medicine of the University of New Mexico could be 
separately identified as amounts constituting fellowship grants and 
amounts constituting taxable compensation. The facts show that 
there was a written agreement between the Graduate School of 
Medicine and the Bursteins which designated them as post-doctoral 
fellows, entitled to receive a “fellowship grant” of $300 monthly. 
The agreement stated that “[t]he University considers such amount 
a fellowship grant for training and education within the meaning of 
section 117 of the Internal Revenue Code.” In addition to providing 
the Bursteins with a “fellowship grant,” the agreement employed 
them as residents, at a specified salary, at hospitals to which they 
were to be assigned. Under these facts, and despite the adverse 
precedent against the allowance of such an exclusion, the Trial 
Division of the Court of Claims found in favor of the Bursteins.” 

The court agreed with the government that there was a near 
unanimous group of cases denying an exclusion from income of 
$300 of the monthly stipend of hospital residents on the ground that 
the entire stipend was compensation for services to hospital pa- 
tients. The court states, in footnote 2, that the government cited 57 
cases to this effect and that commentators have collected even more 
cases and cite at most only five cases holding in favor of the 
excludability of amounts received by residents or interns as ‘‘fellow- 
ships.” In this same footnote, the court even recognizes that “addi- 
tional cases, in accord with the overwhelming majority, have been 
decided since the briefs herein were filed.” Notwithstanding the 
courts’ recognition of the significant precedent established denying 
housestaff their eligibility for the section 117 exclusion, the Trial 
Division of the Court of Claims determined that the payments in 
question were not compensation and did meet the section 117 
regulations for exclusion from income. 

The specific factors which the court cited to support its decision 
were: (1) the fellowship was paid separately from other compensa- 
tion, (2) the hospitals in question had concurrent purposes of patient 
care and medical education, (3) part of the residents’ activities were 
educational and part consisted of service to patients, and (4) it was 
possible to divide the amount of time the resident spent in the two 
areas of education and service to patients. The Court of Claims, 
Trial Division’s decision in Burstein was significant because it 
appeared to indicate that courts would recognize the substance of 
those housestaff/University agreements which allocated a specific 
amount to a fellowship grant and another specific amount to con- 
sideration paid for services rendered to the training hospital. Prior 
to the Bursteins’ petition to the Court of Claims, there was only one 





*’ Burstein v. United States, supra note 3. 
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other reported case where housestaff was paid by two separate 
checks.” In that case, the court found against excludability, but on 
the basis of its refusal to accept the purported income tax effects of 
the Louisiana Statute on which housestaff based its claim. 

At the Trial Division level, in Burstein, the court recognized 
both the severability of educational activities from training activities 
on the basis of time spent and that a definite part of the residents’ 
activities “was entirely educational and another such part was both 
educational and a service to hospital patients.”’ The court found that 
the time spent promoting the residents’ purely educational activities 
warranted the conclusion that the $300 per month was paid as a 
fellowship grant for educational activities only. Despite the Trial 
Division’s conclusion that the amount in question qualified as an 
excludable fellowship, it is important to note that the court did not 
attempt to disavow—as the lower court in Bingler v. Johnson had 
done—that the “rule” for excludability of fellowships is that a 
stipend is not excludable from income if the primary purpose of its 
payment is to compensate for patient care services. The Trial 
Division merely found that the facts before it demonstrated the 
severability of the two activities, viz. the educational activity and 
the educational/service activity. 

The Government appealed the Trial Division’s decision in Bur- 
stein, and on May 14, 1980, the Court of Claims reversed.” 

The Court of Claims stated that it was reversing what it termed 


the trial judge’s ‘‘key finding” that a division was possible between 
the residents’ educational activities and compensable service activ- 
ities. The court determined that the trial judge had erroneously 
applied the law to the facts before him. 


The court reached its conclusion through the following analy- 
sis: 


1. In order for housestaff to prevail, they must establish 
that amounts characterized under the agreement as “fellow- 
ship” grants are, in fact, fellowship grants within the meaning 
of section 117 of the Internal Revenue Code. 

2. Section 117 does not define a “fellowship” grant. How- 
ever, the regulations at section 1.117-4(c) do provide direction. 

3. The Treasury Regulations at section 1.117-4(c) provide 
that the central point of inquiry is the “primary purpose” of 
the payment. 

4. The Supreme Court upheld the validity of Treasury 
Regulations section 1.117-4(c) in Bingler v. Johnson, and agreed 
with an earlier tax court case, Reese v. Commissioner,” which 
held that fellowships are defined as relatively disinterested, 





°3 Turner v. Comm’r, 37 CCH Tax Ct. Mem. 722; Dec. 35, 131 (M); Tax Ct. Mem. 1978- 


4 Burstein v. United States, supra note 4. 
25 45 T.C. 407, 413 (1966), aff'd per curiam, 373 F.2d 742 (4th Cir. 1967). 
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“no strings” educational grants, with no requirement of any 

substantial quid pro quo from the recipients. 

5. By combining both the requirements of the Treasury 
Regulations and the instructions of the Supreme Court in Bin- 
gler, the following test for excludability is established: To be 
excludable, the primary purpose of the payment must be a 
relatively disinterested stipend to further the education and 
training of the recipient. If the primary purpose is to compen- 
sate or reward the recipient for any past, present or future 
services, no exclusion will be allowed under section 117. In 
other words, the question is whether the payment was made as 
a substantial quid pro quo for the services of the recipient. 

On appeal in Burstein the Court of Claims applied this analysis 
and came to the conclusion that none of the amount paid to the 
Bursteins qualified for the section 117 exclusion. It reasoned that 
the educational portion of residency programs is inextricably inter- 
twined with the service portion of the resident’s activities because 
even the educational portion is of ‘‘“compensable value to the insti- 
tution.” Accordingly, it found that the payments received by the 
residents for such activities were more properly characterized as 
compensation for services and not as disinterested fellowship 
grants. The court stated that the proper field of inquiry in these 
cases is whether the activities are of value to the hospital. In the 
court’s opinion, since the clinical activities were not capable of 
being separated from the individuals’ educational activities, and 
since the clinical activities, although a part of the educational 
process, provided valuable services to the institution, the Bursteins 
had failed to establish that no quid pro quo was required in order 
for them to receive the amount which they claimed to be a fellow- 
ship grant. 

The court added that in the following respects the payments 
more closely resembled compensation than a fellowship: 

1. The amounts received were not based on academic 
standing. 

2. The payments were increased solely as a matter of 
tenure. 

3. The recipients also received various perquisites such as 
paid annual vacations, sick leave, free meals if they had to 
work overnight, hospital clothing and laundry thereof, medical 
insurance, free medical care and medical malpractice insur- 
ance. 

4. The recipients maintained regular hours and were not 
free to come and go at their will. 

5. The recipients were subject to all personnel policies in 
effect for hospital employees. 

The court concluded that these were all indications that the rela- 
tionship between the recipient and the hospital was that of em- 
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ployer and employee, and that, accordingly, when considered to- 
gether with both the nonseverability of the recipients’ educational 
and service activities, and the fact that the recipients performed 
services valuable to the hospital, the payments more closely resem- 
bled compensation than a fellowship. 

On appeal, the Court of Claims in Burstein established the 
following two part test to be applied in determining whether the 
circumstances permit the excludability of an amount in question as 
a fellowship under section 117. 

1. Under the circumstances, are the portions of a particular 
residency program capable of division into education and ser- 
vices? 

2. If the residents’ activities cannot be bifurcated into 
clinical services on the one hand and educational activities on 
the other, then, when considered as a whole, does there exist a 
substantial requirement for the performance of services in 
order to receive the stipend? 

According to this court’s reasoning, if the residency program does 
require substantial, valuable services to be performed in order for 
the residents to be trained in their fields of medicine and to receive 
the payment, any payment for such activities will be considered 
compensation. 

The Court of Claims’ refusal to recognize the possibility of 
segregating a housestaff member’s educational activities from his/ 
her service activities indicates that, almost inevitably, courts will 
conclude that there is a substantial requirement for the performance 
of services and that, therefore, no portion of the payment to house- 
staff can be characterized as an excludable “fellowship” grant. 
Thus, while the Court of Claims in Burstein states that it does ‘‘not 
establish a per se rule with respect to medical residency programs,” 
given the almost overwhelming trend in the courts since Bingler v. 
Johnson denying a section 117 exclusion for payments made to 
housestaff, the court appears to be confirming that a per se rule 
already exists. 
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